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ARTICLES 



JOHN H. MANSFIELD 


CONSCIENTIOUS OBJECTION —1964 TERM 


As the result of the resolution of a number of problems of 
conscience with which I have been preoccupied for the past 
months, I am bound to declare myself unwilling to partici¬ 
pate in any violent military conflict or in activities made in 
preparation for such an undertaking. 

My decision arises from what I believe to be considerations 
of validity from the standpoint of the welfare of humanity 
and the preservation of the democratic values which we in 
the United States are struggling to maintain. I have con¬ 
cluded that war, from the practical standpoint, is futile and 
self-defeating, and that from the more important moral 
standpoint, it is unethical. 

Of course, the existence of God cannot be proven or 
disproven, and the essence of his nature cannot be deter¬ 
mined. I prefer to admit this and leave the question [of belief 
in a Supreme Being] open rather than answer “yes” or “no.” 

However, skepticism or disbelief in the existence of God 
does not necessarily mean lack of faith in anything whatso¬ 
ever. The martyrdom of Socrates is sufficient proof that irony 
and skepticism may be consistent with positive faith. Such 
personages as Plato, Aristotle and Spinoza evolved compre¬ 
hensive ethical systems of intellectual and moral integrity 
without belief in God, except in the remotest sense . . . 


John H. Mansfield is Professor of Law, Harvard Law School. 
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Action taken through fear of God or desire for eternal 
reward is not moral conduct but merely expediency. Plotinus 
said, "If a man seeks the good life for anything outside itself, 
it is not the good life he is seeking.” I feel more respect for 
this nobler spirit of pagan antiquity, i.e., belief in and 
devotion to goodness and virtue for their own sakes, and a 
religious faith in a purely ethical creed. 

The cosmic order does, perhaps, suggest a creative intelli¬ 
gence. But considering the natural world outside of man, 
with its ceaseless struggle for survival and its indiscriminate 
distribution of cataclysmic natural phenomena, one may 
doubt that this intelligence is informed with a moral pur¬ 
pose. Rather it would appear that in human history the 
principle of righteousness has emerged very gradually from 
man's own painful efforts, uncertain and unblessed. 

Personally, I do not believe that life derives any meaning 
from cosmic design but I do believe that a person can give his 
life meaning by doing something worthwhile with it, i.e., by 
relating his existence in a constructive and compassionate 
way to the problems of his social environment. In this sense 
pacifism, among other things, is for me a transcendant con¬ 
cern and it is in this respect that I consider myself religious. 1 2 

There in essential points are the beliefs of Daniel Andrew Seeger, 
as set forth by himself at various stages in the proceedings to 
determine his eligibility for exemption from military service as a 
conscientious objector. The question before the Supreme Court 
this last term, in United States v. Seeger? was whether these 
beliefs or this system of beliefs could fairly be said to fall within 
the language of section 6(j) of the Universal Military Training 
and Service Act of 1948, 3 granting exemption to certain types of 
conscientious objectors, and if they did not, whether Seegers 
conviction for refusal to submit to induction could constitution¬ 
ally stand in the face of the religion clauses of the First Amend¬ 
ment and the due process clause of the Fifth Amendment. 

The Court reached the conclusion that Seeger was entitled to 
exemption under section 6(j). 4 The purpose of this article is to 

1 Record, pp. 66, 73, 99, United States v. Seeger, 380 U.S. 163 (1965). 

2 380 U.S. 163 (1965). 

8 50 U.S.C. App. 456(j) (1964). 

4 Consolidated for argument with the Seeger case and disposed of in the same 
opinion were United States v. Jakobson and Peter v. United States . The beliefs of 
Jakobson and Peter differed in certain respects from Seeger’s, but the Court treated 
them as substantially similar, and for purposes of this article it is necessary only to 
refer to Seeger’s beliefs. 
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examine the reasoning of the Court in reaching this decision, the 
standard it lays down for exemption, and the implications of the 
decision for future development of this branch of the law. An 
effort will be made to achieve some understanding of the meaning 
of the various terms involved, such as “conscientious” and “reli¬ 
gious.” Attention will also be paid to the reasons thought to justify 
exemption of conscientious objectors and the practical considera¬ 
tions that the legislature must keep in mind in deciding upon the 
scope of exemption to be allowed. Finally, inquiry will be made 
into the constitutional questions: Is an exemption of conscientious 
objectors required by the religion clauses of the First Amend¬ 
ment? Is an exemption of conscientious objectors permissible 
under these clauses, and if so, of what scope must the exemption 
be? An inquiry into these questions exposes for examination 
fundamentals of our political philosophy, it touches upon con¬ 
siderations that are important for national security, it concerns the 
welfare and happiness of an important body of our citizens. The 
subject has ramifications far beyond the relative minority of per¬ 
sons directly affected. 

The Decision of the Court 

Section 6(j) provides for the exemption of any person 
“who, by reason of religious training and belief, is conscientiously 
opposed to participation in war in any form.” Religious training 
and belief is defined as “an individual’s belief in a relation to a 
Supreme Being involving duties superior to those arising from any 
human relation, but does not include essentially political, socio¬ 
logical, or philosophical views or a merely personal moral code.” 
The Selective Training and Service Act of 1940, the predecessor of 
the 1948 act, provided simply that any person was entitled to 
exemption “who, by reason of religious training and belief, is 
conscientiously opposed to participation in war in any form,” and 
omitted any reference to a Supreme Being, political, sociological, 
or philosophical views, or a merely personal moral code. 6 

It was widely supposed that the Seeger case and its companion 
cases would provide the occasion for the Court to pass on the 
constitutionality of the Supreme Being clause, introduced by the 
1948 act, and also perhaps on the question of whether even an 
exemption that extended to all religious conscientious objectors. 


6 54 Stat. 889. 
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but omitted non-religious conscientious objectors, would be con¬ 
stitutionally valid. Indeed, in the Supreme Court, Seeger took the 
position that although his opposition to war was “by reason of 
religious training and belief,” it did not satisfy the Supreme Being 
clause, and that this clause was unconstitutional. 6 Notwithstanding 
Seeger’s view of his own beliefs, the Court was able to find that he 
did in fact believe in a Supreme Being, or, to put it another way, 
that the Supreme Being that Congress had in mind was one that 
Seeger could accept. The Court thus avoided directly answering 
the constitutional questions that the parties pressed upon it, al¬ 
though its decision is certainly not devoid of constitutional impli¬ 
cations. When one reflects on the way in which the Court disposed 
of this case, it is certainly permissible to wonder whether the au¬ 
thority of Congress is really any more respected by the sort of 
strenuous statutory interpretation that the Court indulged in to 
avoid a constitutional question than it would be by an outright 
holding of unconstitutionality. 

To reach the result it did, it is fair to say, the Court simply 
ignored the language added by the 1948 act. Perhaps one must 
sympathize with this course of action in view of the jumble of 
words and obscure notions that make up the Supreme Being 
clause. To extract from this clause a meaning that would even 
begin to gain general acceptance would be a herculean task. When 
Congress sends to the Court statutory language of this sort, it 
should not be surprised if the Court cuts its way through the 
underbrush with some instrument designed more for its own 
purposes than those of Congress. “An individual's belief in a 
relation to a Supreme Being involving duties superior to those 
arising from any human relation, but . . . [not including] essen¬ 
tially political, sociological, or philosophical views or a merely 
personal moral code”—all this really says, the Court tells us, is that 
the conscientious objection required for exemption must be based 
upon religious belief, just what the 1940 act required. The Court 
justified this radically simplifying construction by reference to the 
report of the Senate committee that recommended adoption of the 
1948 act, in which it was stated that section 6(j) “reenacts substan¬ 
tially the same provisions as were found in subsection 5(g) of the 
1940 act.” 7 


cSee Brief for Respondent, United States v. Seeger, 380 U.S. 163 (1965). 
7 S. Rep. No. 1268, 80th Cong., 2d Sess., 14 (1948). 
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Having read the Supreme Being clause as no more than a 
reiteration of the requirement that objection be on religious 
grounds, the Court then went on to construe the term “religious” 
in an extremely liberal fashion, sufficiently liberal in fact to 
include Seeger’s beliefs, as set forth above. After this decision 
one is left to wonder whether there are any conscientious objectors 
who will not be found, whether they like it or not, to be religious 
objectors within the meaning of the statute, and whether as a 
practical matter, unless Congress should change the statute, consti¬ 
tutional difficulties have not been more or less permanently 
avoided. The Court took pains to point out, however, that none of 
the objectors in the cases before it asserted that he was an atheist, 
and it explicitly stated that it did not mean to intimate what its 
decision would be in a case involving a person with such a belief. 
Thus there may still be conscientious objectors who do not qualify 
as religious objectors. And, of course, it may be that an atheist 
cannot be considered capable of being a conscientious objector at 
all, within a proper understanding of that term. 

In the course of its opinion the Court sets forth passages from 
the writings of various theologians. Tillich’s God above the God of 
Theism is mentioned, and that enfant terrible of the Anglican 
Church, the Bishop of Woolwich, is allowed to have his say. The 
views of Dr. David Muzzey, a leader in the Ethical Culture 
Movement, are incongruously joined with extracts from a schema 
of the Vatican Council. These passages show, if anyone needed to 
be shown, that people in this country believe an extraordinary 
variety of things, that for many persons the idea of God is no more 
than a vague smudge in the back of the mind, and that the 
principle of toleration of other religious beliefs has achieved a 
degree of success that would have been unimaginable to our 
forefathers. It is not wholly fanciful to find in the inclusion of 
these passages, and in the language of the Court, a certain pride 
not only in the fact that in this country religious beliefs of the 
most various sorts have found haven from persecution, but also in 
what the Court describes as the “richness and variety of spiritual 
life in our country.” The variety of beliefs is thought to indicate 
the vitality of our religious life and the independence and indi¬ 
viduality of our citizens. But, of course, whatever one’s own social, 
political, and religious views may be, there is no constitutional 
basis for taking pride in religious disagreement and disunity. 
Freedom from religious persecution surely does find a firm basis in 



8 JOHN H. MANSFIELD [1965 

the First Amendment and in sound public policy, but the Consti¬ 
tution places no special value on religious disunity and the range 
of religious beliefs that a society can produce, and the Court ought 
not to suggest that it does. Indeed, one would suppose that some 
measure of agreement on moral and religious fundamentals is 
important for the social and political health of any community. 

Hardly a model of clarity is the Court's explanation of why it 
finds it appropriate to refer to the writings of the theologians: 
“These are but a few of the views that comprise the broad 
spectrum of religious beliefs found among us. But they demon¬ 
strate very clearly the diverse manner in which beliefs, equally 
paramount in the lives of their possessors, may be articulated. 
They further reveal the difficulties inherent in placing too narrow 
a construction on the provisions of § 6(j) and thereby lend 
conclusive support to the construction which we today find that 
Congress intended." 8 Perhaps what the Court is saying here is that 
Congress meant to include within the notion of religious belief 
whatever any substantial group of persons in the country considers 
to be religious belief and the difficulties referred to as inherent in a 
narrower construction include the opposition and criticism of 
those who would be excluded as a result of a narrower construc¬ 
tion. Or the Court may be saying that if religious belief is not 
found to include virtually all ideas of religion that abound in the 
country, and whatever is fundamental in people's lives, the Court 
would have a next-to-impossible task, particularly so far as public 
acceptance is concerned, in settling upon a standard for determin¬ 
ing where the line should be drawn between what is religious and 
what is not. 

The Court is careful to say that it considers the question of the 
meaning of religion “solely in relation to the language of 6(j) and 
not otherwise,” making it clear that the meaning of the word 
religion as it appears in the First Amendment is not directly 
involved in the present case. But of course it would be extremely 
imprudent to ignore the significance of the Seeger decision for the 
question of how the Court will interpret the First Amendment 
itself. The fact that the First Amendment was adopted at a time 
when notions of what constituted religion were rather more re¬ 
stricted than they are today can hardly make much difference when 
so much emphasis is placed on contemporary attitudes and chang- 


8 380 U.S. at 183. 
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ing notions about what constitutes religion. The likelihood is that 
the Court will find that the term religon as used in the First 
Amendment has at least as broad a reach as the same term in 
section 6(j), broader perhaps, since the First Amendment speaks 
only of religion and is not encumbered with the embarrassing 
verbiage of the Supreme Being clause. 

Most puzzling are passages in the Court's opinion where it 
attempts to set forth a test for determining whether a given belief 
satisfies the requirements of section 6(j). Not only is the meaning 
of these passages obscure, it is also unclear how the notion of 
religion that they seem to express is consistent with the idea, just 
suggested, that what Congress meant by religion was what any 
substantial number of persons in the country consider to be 
religion. The test set forth by the Court is this: "[Wjhether a 
given belief that is sincere and meaningful occupies a place in the 
life of the possessor parrallel to that filled by the orthodox belief 
in God of one who clearly qualifies for an exemption." 9 

The Court disingenuously describes this as an "objective" test 
and one "simple of application." There is difficulty in understand¬ 
ing the test because it is not clear what is meant by the phrase 
"occupies a place in the life of" the possessor. "Occupies a place" 
in what sense? Does the Court mean that we are to conduct a 
psychological and biographical inquiry to determine the impor¬ 
tance of the belief in the thought and feelings of the objector and 
assess the impact of the belief on his life and conduct? It could be 
argued that in describing a belief as "religious," we do suggest 
something about the role that the belief plays in this sense in the 
life of the person who holds it. A similar idea is suggested later in 
this article in respect to the meaning of the term "conscientious." 
But surely such a functional notion of religious belief does not 
exhaust the meaning of the term either in common usage or in the 
context of section 6(j), and indeed one would suppose that this is 
not the principal meaning of the term. The question to which the 
Court’s test seems to be addressed, namely, whether a belief that 
an objector holds is a religious belief or some other kind of belief, 
would seem to turn primarily not on the place that the belief 
occupies in the life of the objector, but on the character of the 
truths believed. 

To make this point clear, is it not true that a man may hold 


9/d. at 166. 
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what the Court describes as the orthodox belief in God, which 
dearly qualifies as a religious belief under section 6(j), and still 
give no very important place to this belief in his life in the sense 
that it has no marked effect on his conduct and does little to shape 
his thoughts and feelings? Is it not also true that a belief that no 
one would dignify as religious may occupy an important if not 
dominant place in a man's life, profoundly affecting his conduct, 
thoughts, and feelings? A person may make his pocketbook his 
master or his stomach a god, or consider that the highest virtue is 
the preservation of his own life and the advancement of his own 
interests, but no one would say, except ironically, that because of 
his devotion to these ends his belief in them is religious. 

What the Court may mean is that the religious character of a 
belief is determined not by the place it occupies in the life of the 
believer, but by the place it ought to occupy in his life, consider¬ 
ing the fundamental character of the truths that are asserted. The 
fact that a belief does occupy an important place in an objector's 
life may be some indication that it is a belief of a sufficiently 
fundamental character to warrant characterization as a religious 
belief, but it is the fundamental character of the truths asserted, 
and the fact that they address themselves to basic questions about 
the nature of reality and the meaning of human existence, that is 
the primary reason for characterizing a belief in these truths as 
religious. 

The Court suggests something of this sort when it describes 
religious beliefs as beliefs that “are based upon a power or being, 
or upon a faith, to which all else is subordinate or upon which all 
else is ultimately dependent." A religious belief is first of all a 
belief, that is to say the affirmation of some truth, reality, or value. 
In addition, it addresses itself to basic questions to which man has 
always sought an answer, questions about the meaning of human 
existence, the origin of being, the meaning of suffering and death, 
and the existence of a spiritual reality. If this is what the Court 
meant to say, the test does have a certain “objective" quality to it. 
In this respect it does not require an inquiry into the extent to 
which the belief has transformed the objector's life. It requires, 
instead, attention to whether the questions to which the belief 
addresses itself are of a certain character; it requires attention to 
the subject matter of the belief more than the condition of the 
believer. 

There are a number of passages in the Court's opinion where it 
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is suggested that those administering the conscientious objector 
exemption should take into account whether the objector himself 
characterizes his belief as religious. This is difficult to understand, 
for what relevance does the objectors opinion have to the ques¬ 
tion of whether his belief is religious? Perhaps if he describes his 
belief as religious, that furnishes some support for the conclusion 
that the belief is concerned with matters sufficiently fundamental 
that it ought to be considered a religious belief. But this sugges¬ 
tion surely has its limitations, for a man may employ a private 
vocabulary to describe as religious a belief that does not address 
itself at all to fundamental matters. 

These passages in the Court's opinion, as well as those suggest¬ 
ing that religion is whatever a substantial number of persons think 
it is, are evidently indications of a hope on the part of the Court 
that it can escape the necessity of itself giving a definition to the 
term religion, and instead use it simply as a reflection of the views 
of others. Understandable as this hope is, it is probably vain, and 
even though the Court may speak as if it were merely holding up a 
mirror to the world, it will be compelled gradually to give a legal 
content to the term, not only for the purposes of section 6(j), but 
also for the more comprehensive purposes of the First Amendment 
itself. At the same time, it is certainly desirable, as a matter of wise 
social policy, that the law accommodate itself to include within the 
notion of religion kinds of affirmations about fundamental matters 
that an earlier age perhaps would have thought of as the very 
negation of religious belief. 

The exemption of certain classes of persons from an obligation 
that must be borne, and as a result of the exemption borne more 
heavily, by other members of the community is inevitably a 
delicate and serious matter. Especially is this true in respect to 
exemption from so onerous an obligation as military service. With 
this exemption, the requirements of justice to persons who are not 
exempt, to those who are affected by the conscription of persons 
who are not exempt, and to the community at large, become much 
more insistent than when merely pecuniary and similar interests 
are involved—when, for example, the question is merely one of 
exemption from a tax. It is in the context of this clash of con¬ 
science with the claims of others and the community at large—a 
context which, it may be noted, the Court does not trouble 
itself to discuss—that the soundness of the decision in the present 
case should be appraised. 
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The values of freedom of religion and conscience are given high 
place in our constitutional philosophy, and in certain instances it 
may be incumbent upon the Court to stand up for them even in 
the face of very serious difficulties. At the same time, it is necessary 
to weigh these values against the just claims of others. In addition, 
it is important to ask whether the decision in the present case, by 
the breadth it gives to the exemption of section 6(j), could create 
a situation that Congress did not contemplate and which the 
Court itself did not entirely foresee? Will the decision possibly 
result in the exemption of a class of persons for whose exemption 
there is no moral support in the community? A liberal exemption 
that is accepted or passes unnoticed in time of peace may stir 
serious resentment in time of war and breed a reaction injurious 
to the very interest in freedom of conscience that the Court seeks 
to protect. 

These in any case are questions that must be asked, and to 
answer them requires a reconsideration of the philosophy and 
purposes of the conscientious objector program, and an attempt to 
disentangle the various concepts and interests involved. What the 
Court has given us is a construction of an act of Congress. If and 
when the constitutional question finally is presented, these reflec¬ 
tions may perhaps be of some usefulness in determining whether 
the Court should continue on the course that it has charted in the 
present case. 


“Conscientiously Opposed to Participation in War in Any 
Form” 

As has already been remarked, the terms used in section 
6(j) are without any clear meaning in either legal or non-legal 
usage. “Conscientious,” “religious,” “Supreme Being,” “political, 
sociological, or philosophical,” “personal moral code”—one could 
hardly think of a collection of words about which there is less 
agreement. Although there may be a settled core of meaning, so 
that certain instances clearly would fall within the signification of 
these terms, there is not even the beginning of general agreement 
as to their full reach and outer boundaries. From the historical 
point of view it might be said that something like an earlier 
consensus as to the meaning of these terms has suffered a progres¬ 
sive disintegration. There is particular difficulty in the legislative 
use of terms burdened with centuries of dispute and now adrift in 
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tides of disagreement over the realities to which the terms are 
supposed to refer. Confronted with this situation, all that a mere 
court can do in giving meaning to the terms as they appear in a 
statute—and it must give them some meaning if it is not to 
abdicate its function—is to attend closely to the purposes of and 
justifications for the legislation, keep in mind the serious conse¬ 
quences that will result to human beings from different classifica¬ 
tions, one man being convicted as a criminal and another allowed 
to perform honorable work of national importance, 10 and finally 
seek to perceive the social consequences that will be entrained by 
different constructions of the statutory language. In addition, the 
Court should view the statute against the historical background 
of the nation’s difficulties, from its earliest days, in coping with 
the problem of conscientious objection. In short, the approach 
should be the exact opposite of a literal reading of the words of 
the statute. 

The statute describes the exempt class as those who are “con¬ 
scientiously opposed to participation in war in any form.” Why 
has Congress chosen to draw the line just here? A thoroughgoing 
pacifist, one would suppose, eschews the use of force under any 
circumstances and is opposed not only to participation in war, but 
also to the forceful suppression of domestic crime and perhaps 
even to resisting unjust aggression against himself or others. He 
reads literally and applies in all circumstances the biblical injunc¬ 
tion against killing and the evangelical counsel to turn the other 
cheek. But such thoroughgoing pacifism is not required for ex¬ 
emption from military service, and indeed one doubts that there 
are very many persons who adhere to this uncompromising posi¬ 
tion. Many conscientious objectors draw a distinction between 
international armed conflict and the suppression of crime and 
injustice within the framework of an established society. The sort 
of opposition required of an objector by the statute is related to 
the conduct he would be expected to engage in or contribute to if 
he were inducted into the armed forces, and he is not required to 
express opposition to the use of force in all circumstances. 11 


10 Section 6(j) requires a conscientious objector who is exempted from both 
combatant and noncombatant service in the Armed Forces to perform "such civilian 
work contributing to the maintenance of the national health, safety, or interest as 
the local board may deem appropriate. . . 

u In Sicurrella v. United States, S48 U.S. 385, 389 (1955), the Court noted that the 
government did not contend in that case that petitioner’s belief in the use of force 
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But even if it is only opposition to war that is required and not 
to other uses of force, there is still room for dispute as to what sorts 
of conflicts are encompassed by the notion of war. Are civil wars, 
internal revolutions, and other large-scale domestic disturbances 
included? In Sicurrella v . United States, 12 the petitioner, a Je¬ 
hovah’s Witness, claimed to be conscientiously opposed to war in 
any form, but at the same time stated that he would use force to 
defend ‘ 4 Kingdom Interests, our preaching work, our meetings, 
our fellow brethren and our sisters, and our property/’ Some of his 
statements, however, could be taken to mean that he would not 
use “carnal weapons” in carrying out this defense. The Court 
concluded that when Congress spoke of opposition to participation 
in war in any form, it did not have in mind this kind of activity. It 
also appeared from the literature of the Jehovah’s Witnesses that 
they stood ready to fight in a “theocratic war,” one that God 
directly commands, and also at Armageddon, the last great 
struggle between good and evil. For some reason the Court at¬ 
tached significance to the fact that there had been no “theocratic 
wars” since biblical times, according to the belief of the Jehovah’s 
Witnesses, and that in their teaching none were contemplated in 
the future; and as for Armageddon, it was hardly the sort of event 
that Congress intended. 

But, if we confine our attention to more familiar beliefs, there 
are certainly a substantial number of persons who, though not 
conscientiously opposed to all war, are conscientiously opposed to 
some wars fought under some circumstances or with certain 
means. There are, for example, persons who would participate in a 
war of defense but not of aggression. Others would examine the 
circumstances of a given war and measure them against the 
criteria for a just war; they decline to consider war as entirely 
outside the province of morality or simply to accept the govern¬ 
ment’s judgment on the moral question. With most persons, 
indeed, a point would be reached in the development of events at 


in self-defense, defense of home, family, and associates, was a reason for denying his 
claim to exemption from military service. Cf. Hamilton v. Regents, 293 U.S. 245, 265 
n. (1934). And see Bouziden v. United States, 251 F.2d 728, 733 (10th Cir.), cert . 
denied , 356 U.S. 927 (1958), where the court held that although the fact the 
defendant was not opposed to self-defense could not be used as a basis for denying 
him exemption, still this circumstance was “relevant for consideration,” apparently 
on the issue of sincerity. 

12 348 U.S. 385 (1955). 
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which their consciences would rebel, and they would feel called 
upon to refuse to participate further in a war that had come to 
seem entirely unjustified. In recent years, the number of persons 
conscientiously opposed to the use of particular weapons of war has 
grown noticeably. Conscientious objection of this sort may pose a 
serious problem for government in the future, particularly if one 
or more of the major faiths moves in the direction of forbidding its 
adherents to participate in war carried on with such weapons. 13 
Why is it that these persons are not exempted from military service 
or at least that aspect of military service to which they conscien¬ 
tiously object? Though more particularized and perhaps more 
complex in its justifications, their opposition is no less conscien¬ 
tious than that of one who is opposed to war in any form. The 
choice they must make between the obligations of conscience and 
the demands of political loyalty is no less painful. What is the 
difficulty with granting exemption to all persons who are conscien¬ 
tiously opposed to military activity, even though they may not be 
opposed to war in all its forms? 14 

An attempt to answer this question will be deferred until later 
in this article, when the various constitutional questions involved 
in the subject of conscientious objection will be discussed. It is 
enough here to point out that there are already in the law certain 
exemptions that embody principles not entirely dissimilar to the 
exemption suggested, which perhaps mark a departure from the 
strict requirement that a person be opposed to participation in 
war in any form. The case of the Jehovah's Witnesses and their 
readiness to engage in “theocratic wars" and to defend “Kingdom 
Interests" has already been mentioned. In addition, a person, such 


13 See the condemnation by Pope Paul VI of the action of the United States in 
1945 in dropping an atomic bomb on Hiroshima. New York Times, Aug. 9, 1965, p. 
1, col. 8, p. 2, col. 7. The Constitution on the Church in the Modern World of the 
Second Vatican Council, promulgated in December, 1965, contains an ‘'unequivocal 
and unhesitating condemnation” of "any act of war aimed indiscriminately at the 
destruction of entire cities of extensive areas along with their population. . . .” 
Pt. II, c.V, §1. It is interesting to note that this section of the Constitution also 
states that, “it seems right that laws make humane provisions for the case of those 
who for reasons of conscience refuse to bear arms, provided however, that they agree 
to serve the human community in some other way.” 

14 in the Senate debate on the Selective Draft Law of 1917, 40 Stat. 78, Senator 
Robert LaFoIette offered an amendment that would have exempted, “on the ground 
of a conscientious objection to the undertaking of combatant service in the present 
war.” The purpose of the proposed amendment, which was defeated in the Senate, 
was to exempt persons of Austrian and German ancestry who had conscientious 
scruples against fighting these nations. 55 Conc. Rec. 1474 (1917). 
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as a Seventh-Day Adventist, who is conscientiously opposed to 
engaging in actual combat, but is willing to perform noncom¬ 
batant service even though it may contribute indirectly to the 
carrying on of military operations, is given exemption from the 
particular kind of activity to which he objects. 15 

The exemption of ministers of religion should also be con¬ 
sidered. 16 This exemption seems to be, to some extent at least, an 
exemption for conscientious objection, for most ministers of reli¬ 
gion feel a moral obligation not to employ force. But this obliga¬ 
tion usually arises out of a sense of a special vocation to non¬ 
violence, to which ministers of religion are called. Thus it is likely 
that a minister of religion, though he would consider it immoral 
for himself to participate in war, does not condemn others who are 
not ministers of religion for doing so. In this respect his state of 
mind probably differs from that of the ordinary conscientious 
objector, who is opposed not only to his own participation in war 
but also condemns war in general no matter who carries it on. 
Actually, the statute does not seem to require for exemption as a 
minister of religion that a person be conscientiously opposed to 
participation in war, nor, in the case of the ordinary conscientious 
objector, that he be opposed to war carried on by others, so long as 
he is conscientiously opposed to his own participation in war. 

The problem that we have been discussing, whether an exemp¬ 
tion should be granted to persons who are opposed only to particu¬ 
lar wars or to the use of particular weapons, makes clear what will 
become even clearer as the discussion unfolds, the difficulty that is 
encountered in deciding just where the line of exemption should 
be drawn. On the one hand, there is the danger of exemption 
expanding to such proportions as to entrain serious social conse¬ 
quences and perhaps endanger the nation’s power to defend 
itself. On the other hand, there is the danger that if exemption is 
drawn narrowly along religious lines or according to certain forms 
of conscientious objection, the conscription program will be open 
to charges of arbitrariness and injustice. A further appreciation of 
these difficulties must attend exploration of the different concepts 
and interests involved, and in particular the problem of the 
meaning of conscientiousness. 

A variety of attitudes is possible as to when and under what 

16 50 U.S.C. App. 456(j) (1964). 

16 50 U.S.C. App. 456(g) (1964). 
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circumstances the use of force is morally permissible. All of these 
attitudes can with justification be described as forms of conscien¬ 
tious objection. Equally various are the ways in which persons 
reach a position of conscientious objection. And of course we are 
seldom dealing with a permanently fixed attitude or belief, but 
rather with a more or less continually evolving set of attitudes that 
reflect the influence of experience and new ideas. This is especially 
true with a conscientious objector of Seeger's sort. The develop¬ 
ment of attitude takes place not only before the objector files his 
claim for exemption with the local board, but also during the 
period when his claim is being acted upon by the agencies of gov¬ 
ernment. The objector's experience in having to articulate and 
defend his views and the whole emotional experience of being in 
a sense on trial and in conflict with the government is bound to 
have a profound impact on his attitude, either of shaking his con¬ 
fidence or by strengthening and clarifying beliefs that initially 
may have been vague and unsettled. Even with the final deter¬ 
mination of the objector's legal status, the process of change does 
not abate, for the experience of noncombatant service with the 
armed forces, performing civilian work of national importance, or 
suffering a conviction and prison sentence all leave their mark. 

To appreciate the very different ways in which persons arrive at 
a position of conscientious objection, one need only compare 
Seeger's account in the present case of how he reached the conclu¬ 
sion that war was morally wrong 17 with the case included in a 
Selective Service report on conscientious objection of a young man 
who had spent all his life on a farm and was a regular attendant at 
one of the Amish churches. 18 In Seeger’s case he tells of reading 
books, reflecting on their authors' ideas and the state of the world, 
talking with others, and thinking through the implications of his 
own experience. Although Seeger came from a religious family, he 
had no family background of conscientious objection. The evolu¬ 
tion of his thought was largely an individual matter, an experience 
that consisted primarily of reasoning about and reflecting on 
the values and considerations that bear on the question of war. 
There is no suggestion that he experienced anything that could be 
described as an illumination of faith or intuition. By contrast, the 

IT See Record, p. 77. 

18 2 Conscientious Objection 267-70, Selective Service System Special Monograph 
No. 11 (1950) [henceforth cited as Conscientious Objection]. 
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Amish farm boy's conscientious objection can be traced quite 
directly to his family, community, and church. He spent all his 
time either on the farm or in church. The members of his church 
accepted literally the command “Thou shalt not kill.” The boy's 
entire life was confined to a world into whose very existence were 
woven principles of non-violence and literal interpretation of the 
Scriptures. 

Although no person’s morality is entirely a work of his own 
devising, but is affected directly and indirectly by the opinions of 
others, by ideas current in the society in which he lives, and by 
values deeply rooted in the culture of which he is a part, in the 
case of the Amish farm boy the effect on his views of his immediate 
environment—his family, church, and community—is particularly 
striking and contrasts sharply with the development of Seeger’s 
ideas, in which individual reading and reflection played such a 
large part. This is not to say that the conviction of the objector, 
once achieved, is more or less conscientious in one case than in the 
other. 

There is a curious passage in the government's brief in the 
Seeger case that deserves mention. Although the passage is directed 
to the question of when conscientious objection is founded on 
religious belief within the meaning of section 6(j), it also bears on 
the question of when objection is conscientious. 

[T]here is a clear difference in principle between those who 
believe that in refusing to participate in military training or 
service they are following a divine command and those who 
conclude, on the basis of their own reasoning, that war is an 
immoral instrument in human relations. For the religious 
man, conflicts between God's ordinance and human obliga¬ 
tions admit of only one solution. For the moral man it is a 
serious dilemma to be forced to choose between the judg¬ 
ments of the State and his own convictions of right and 
wrong in human relations. The latter’s predicament, how¬ 
ever, is of a different order than that of the religious man, 
and it is not wholly uncommon to men in an organized 
society. 10 

These strange statements betray a naive, fundamentalist atti¬ 
tude, arising out of a particular religious background, toward the 


19 Brief for the United States, pp. 13-14, 
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relation between religious truth and the formation of moral judg¬ 
ments. They seem to suggest that if the intellect and reasoning 
have a hand in the matter, the conclusion reached cannot really be 
considered a religiously founded one. This same sort of thinking 
can also be used to deny a belief its standing as a conscientious one. 
Religious beliefs, and perhaps conscientious beliefs also, are sug¬ 
gested to be the result of some sort of direct illumination and not 
in any way dependent on human efforts at judgment. Of course 
this view of the matter, even though it may contain a part of the 
truth about the nature of religious and moral faith, bears little re¬ 
lation to man's ancient and continuing experience of the interplay 
between divine truth and human reason in the formation of moral 
understanding. The fact that Seeger’s position is to a considerable 
extent the product of thought and reflection does not mean that it 
is not a religious position, nor that it is not a conscientious 
position. Entitlement to these descriptions cannot rest exclusively 
with the fundamentalist in religion or morals. 

It might be added, also by way of contradicting a suggestion 
contained in the passage quoted from the government's brief, that 
just as the presence of reasoning does not destroy the conscientious 
character of opposition to war, so also the fact of some degree of 
uncertainty in the mind of the objector as to the rightness of the 
position he has taken does not do so. No doubt a relatively high 
degree of certainty must exist, otherwise we are not willing to 
characterize the objector’s position as conscientious, but Congress 
in using the phrase “conscientiously opposed to war” realized that 
it was dealing with human judgments, thoughts, and feelings and 
that in such matters there inevitably remains some degree of un¬ 
certainty as to whether the correct decision has been taken. It is 
probably true that when we are dealing with conscientious objec¬ 
tion of the sort that Seeger represents, in which individual reason¬ 
ing plays an important role, the degree of doubt remaining in the 
mind of the objector may be greater than when, for example, 
objection rests on a literal interpretation of a scriptural text or the 
teaching of a religious authority. But in common understanding, 
the presence of some uncertainty does not negate the moral or 
conscientious nature of a decision that has been reached. 

There are further matters that must be considered in seeking 
the meaning of the words “conscientiously opposed” as they ap¬ 
pear in section 6(j). There are several different meanings that can 
be attached to the phrase, each of which calls for separate attention 
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and which may or may not have been intended by Congress. First, 
to be conscientiously opposed implies that the objector asserts a 
belief that has a certain fundamental character. The justifications 
or reasons cited in support of the belief that war is impermissible 
are grounded in fundamental propositions about the nature of 
reality and the meaning of human existence. That a belief of this 
character is required by the phrase “conscientiously opposed’’ in 
the statute seems clear and will be discussed later in connection 
with the distinction between conscientious objection based on 
religious belief and non-religious conscientious objection. 

Second, to be conscientiously opposed implies that the objector 
does really entertain the belief just described and does in his own 
mind embrace the fundamental reasons for the belief that have 
been said to be required. The question here is whether he has a 
certain idea in his mind. This could be said to be a matter of 
sincerity, a question of whether the objector is truthfully and 
correctly reporting his state of mind. But it can also be considered 
an aspect of the requirement that he be “conscientiously op¬ 
posed,” for unless his mind is in fact possessed of the required 
belief, then although he may know about conscientious objection 
he is not a conscientious objector, just as one who knows about 
Buddhism or Mohammedanism is not necessarily an adherent to 
those faiths. 

Third, to be conscientiously opposed implies a certain depth of 
commitment to the belief. This requirement makes relevant an 
inquiry into whether the objector has acted consistently with his 
belief. If he has not acted consistently with his belief, in a sense his 
opposition is not conscientious. Closely related is the question of 
whether he would in certain hypothetical situations act in viola¬ 
tion of his belief. In the argument that a person is not conscien¬ 
tiously opposed to a course of conduct unless he is sufficiently 
attached to his belief that he will not act inconsistently with it, 
conscience is viewed as a deep commitment of the person to a 
certain way of acting and being. This third meaning of the phrase 
“conscientiously opposed” could also perhaps be thought of as an 
aspect of the question of whether the objector is sincere. 

In the proceedings to determine whether a registrant is entitled 
to exemption under section 6(j), considerable attention is paid to 
this question of whether his life has been consistent with the 
belief that he professes. The FBI investigation frequently made 
in connection with claims of conscientious objection often dwells 
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on this matter and information bearing on it is sometimes in¬ 
cluded in the report of the hearing officer of the Department of 
Justice. In the case of the Amish farm boy, for example, it is stated 
several times in the report of the investigation, as apparently of 
significance, that the registrant had never been in a fight and that 
he was a peaceable person. 20 These reported facts affect the 
recommendations of the Department of Justice, the decisions of 
the Selective Service boards, and ultimately the actions of the 
courts. Seldom is it explained just what is the relevance of this 
information. 

It could be argued that simply because a person has used force 
or engaged in acts of violence does not necessarily establish that he 
is not “conscientiously opposed” within the meaning of section 
6(j). That he has not been loyal to his beliefs and principles, that 
he has so to speak fallen from grace, does not mean that he does 
not believe what he says he believes. He is conscientiously opposed 
to the use of force even though he has not always been faithful to 
his pacifist principles. The sinner by his fall does not necessarily 
exalt vice to the status of virtue. He may recognize frankly that he 
has deviated from the true path, but still firmly believe that it is 
indeed the true path. Though he may have lost control of himself 
in provocative or dangerous circumstances, he is nevertheless con¬ 
scientiously opposed to the very thing he did. 

If one rejects this argument and insists that there must be 
consistency between preaching and practice for a person to be 
considered “conscientiously opposed,” some standard is required 
to determine in what circumstances a person must be faithful to 
his principles in order not to forfeit his status as a conscientious 
objector. For surely it cannot be said that a person must be ready 
to suffer any consequence, even death, rather than violate his 
principles in order to retain this status, though doubtless some 
conscientious objectors would be willing to do so. The Amish farm 
boy stated that he would rather be killed than kill. 21 Perhaps it is 
not even required that an objector be ready to suffer imprison¬ 
ment for his beliefs. Could one not reasonably view the statute as 
designed to aid not only those willing to suffer imprisonment for 
their beliefs, but also those who might well succumb to the threats 
and coercion of law and through fear or weakness act in violation 

20 2 Conscientious Objection 268-69. 

21 Id. at 269. 
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of their principles? Such a reading of the statute would be consis¬ 
tent with the notion, to be discussed later, that it is a moral evil for 
a person to act in violation of his conscience, and a moral evil also, 
in some circumstances at least, for government to induce or coerce 
him to do so. 

At the same time, it does seem clear that if a person would 
collapse under relatively slight pressure and act inconsistently 
with his principles, we would not consider his opposition to be 
conscientious. There must be a degree of commitment of the 
person to the belief; the opposition cannot be purely intellectual. 
Indeed, there are a number of elements in existing law and in the 
practical circumstances that surround its application that are 
clearly designed to assure that those who achieve exempt status 
have a firm attachment to their principles. The requirement that 
exempted persons perform civilian work of national importance, 
work that is sometimes more onerous and disagreeable than the 
military service that many who are inducted into the armed forces 
are required to perform, serves this function. Also, the very 
process of establishing entitlement to exemption, with its require¬ 
ment that the registrant explain his position, the hearings, the FBI 
investigation, the possibility of prosecution, all place on the ob¬ 
jector a considerable strain and test the depth of his attachment to 
his beliefs. And of course a conscientious objector is frequently 
subjected to misunderstanding and hostile criticism from friends, 
fami ly, and associates. When Congress provided for an exemption 
of conscientious objectors, it realized that those who actually 
obtain exemption will have undergone these experiences. 

We have been speaking as if the question were the bearing on 
conscientious objector status of the fact that the objector has acted 
inconsistently with the very opposition to the use of force that the 
statute requires him to profess. The statute, however, expressly 
requires only that one be opposed to participation in war, not to 
all uses of force, whereas in most cases the evidence of acts of vio¬ 
lence introduced against the objector is not evidence of acts com¬ 
mitted in connection with war. In a rare case, perhaps, there is 
evidence that the objector actually fought in an earlier war, but 
ordinarily the evidence is of participation in private fights or simi¬ 
lar incidents. Why should these uses of force be counted against an 
objector when they do not come within the sort of activity that the 
statute requires him to oppose? 

One answer may be that even though these are not acts done in 
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the context of war, they may still be probative of the state of mind 
of the objector on the question of whether war is morally wrong. 
Persons who are conscientiously opposed to war are often also 
opposed to the use of force generally, and therefore the fact that 
the objector has engaged in any acts of violence is some evidence 
that he is not opposed to war. But if this argument has some 
persuasiveness in a case where the objector has actually stated that 
he is opposed to the use of force generally, it has very little force 
when he has never taken any such position. His position has been 
that he is opposed to war but not to the use of force in other 
situations, such as in self-defense or in defense of others. 

Inquiry into previous violence committed by the objector, 
either in the context of war or in violation of broad principles of 
non-violence that the objector says he holds, can perhaps be 
justified on the following basis. If the objector has already de¬ 
parted from his professed principles, perhaps under circumstances 
when it served his own private interests to do so, why should the 
government take any particular pains to avoid requiring him to do 
so again? After all, there are other interests and values to be 
considered—the defense of the nation, the just distribution of 
social burdens—and do not these interests and values perhaps 
outweigh such injury as is done when a person who has already 
acted inconsistently with his principles is compelled to do so 
again? The injury done to such a person can be viewed as slight 
because of the fact that he has already inflicted a similar moral 
injury on himself. 

A distinction should perhaps be drawn between one who en¬ 
gages in acts of violence while professing pacifist principles, and a 
person who engages in such acts and then is converted to pacifism, 
perhaps as a result of his experience with violence. In the case of 
the convert, the arguments that have been made for the relevance 
of prior acts of violence have less force. Is it not easier to believe 
that a person who engaged in acts of violence was then converted 
to pacifism than it is to believe that one who engages in acts of 
violence entertains pacifist beliefs at the very time that he engages 
in such conduct? Furthermore, the acts of violence committed by 
the convert prior to his conversion have not done to him a moral 
injury of the kind suffered by the person already committed to the 
principle of non-violence. When the convert acted, he did not act 
in conflict with what he then believed was right. 

We have spoken of the inquiry that is made into the registrant’s 
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background to determine if he has engaged in any acts of violence 
inconsistent with his pacifist position. But the inquiry is in fact 
much broader than this. It goes into the whole subject of the 
registrant’s character; it dwells on criminal and immoral conduct 
that does not necessarily involve violence; it concerns itself as 
much with the reprehensible as with the violent nature of past 
actions. In the Seeger case, the FBI report emphasized the regis¬ 
trant’s good character and summarized statements of witnesses to 
the effect that he neither drank nor smoked nor used profanity . 22 
In the case of the Amish farm boy, it was deemed relevant that he 
had led a good clean life, possessed no bad habits, and neither 
drank nor smoked. Also, he had no criminal record and had never 
been in any sort of trouble . 23 

What is the relevance of all this? It can be said that the purpose 
of the inquiry is to construct a picture of the general character of 
the objector in order to judge his credibility and to determine 
whether he is telling the truth when he says that he has the state of 
mind required by the statute. Also, apart from credibility, an 
inference can be drawn from the evidence of the objector’s charac¬ 
ter as to whether he does have the required belief. One can judge a 
tree by its fruit, and it is most unlikely, it can be argued, that a 
person with a criminal record, even though it does not involve 
crimes of violence, or a person with a bad general character, will 
be conscientiously opposed to war. Is not pacifism frequently 
associated with a generally virtuous life? Even if a person with a 
bad moral character is intellectually opposed to war, is it likely 
that he has that degree of commitment that it has been suggested 
a person must have in order to be a conscientious objector within 
the meaning of the statute? 

Finally, it can be suggested that the reason for this character 
inquiry goes even further and is related to a consideration that 
historically has played a role in persuading the legislature to grant 
exemption for conscientious objectors. If a registrant is shown to 
be a person of bad character, he is simply not the kind of person 
the nation has any reason to show special consideration for, no 
matter what his beliefs may be. Exemption is seen, in this line of 
thought, as a sort of reward for exemplary citizenship, and the 
objector with the criminal record or bad character is not within 

22 Record, p. 13. 

23 2 Conscientious Objection 268-69. 
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the class intended by Congress to be rewarded. This suggestion 
will be considered further at a later stage of the discussion. 

It is clear that in spite of arguments that can be made for the 
relevancy of evidence concerning acts of violence, misconduct, or 
bad character, there is a grave danger here of giving into the hands 
of administrative officials an opportunity for oppression, arbitrari¬ 
ness, and discrimination on the basis of irrelevant considerations 
and their own notions of virtue. This danger is particularly great 
when new and unfamiliar types of conscientious objectors apply 
for exemption, persons who in their ideas and style of life differ 
radically from the conscientious objectors of the historic peace 
churches. Their style of life probably will also differ greatly from 
that of the government officials who must pass upon their claims. 
But surely it is clear that exemption must not be denied simply 
on the basis of general nonconformism. The problem involved 
is similar to that which exists in ordinary criminal prosecutions 
when evidence of other crimes committed by the defendant or 
evidence of bad character is admitted on some tenuous argument 
of relevancy to the litigated offense and then in fact used by the 
jury to convict the defendant because he is generally a bad man, 
whether or not he committed the particular offense with which he 
is charged. 

Returning to an aspect of the meaning of conscientious objec¬ 
tion that has already been touched upon, it seems a reasonable 
interpretation of the requirements of section 6(j) that an objector 
need not be ready to die for his principles. The line must fall 
somewhere between this ultimate courage and a too easy submis¬ 
sion. A case in the Court of Appeals for the District of Columbia 
Circuit, involving an order authorizing blood transfusions for a 
Jehovah’s Witness, is relevant to this question. 24 

An application was made by the President and Directors of 
Georgetown College for an order permitting blood transfusions to 
be made to a patient in the Georgetown University Hospital in 
order to save the patient's life, in spite of the fact that both the 
patient and her husband were opposed to the transfusions on 
religious grounds. They believed that accepting transfusions 
would violate a biblical injunction against drinking blood. An 
order was issued by Judge J. Skelley Wright authorizing the 


24 Application of the President and Directors of Georgetown College, Inc., 331 
F.2d 1000 (opinion of Judge Wright), 1010 (rehearing denied en banc) (D.C. Cir.), 
cert . denied, 377 U.S. 978 (1964). 
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transfusions, the transfusions took place, and the patient’s life was 
saved. Subsequently, Judge Wright filed an opinion justifying his 
order and setting forth the dramatic events that led to its issuance. 
“I thereupon proceeded with counsel to the hospital, where I 
spoke to Mr. Jones, the husband of the patient. He advised me 
that, on religious grounds, he would not approve a blood transfu¬ 
sion for his wife. He said, however, that if the court ordered the 
transfusion, ‘the responsibility was not his.’ The patient herself 
said that the transfusion would be ‘against my will,’ but when 
asked ‘whether she would oppose the transfusion if the court 
allowed it,’ she indicated that ‘it would not then be her responsi¬ 
bility.’ ” Judge Wright concluded that under these circumstances 
an order authorizing the transfusions was permissible. “Mrs. 
Jones had no wish to be a martyr. And her religion merely pre¬ 
vented her consent to a transfusion. If the law undertook the 
responsibility of authorizing the transfusion without her consent, 
no problem would be raised with respect to her religious practice. 
Thus, the effect of the order was to preserve for Mrs. Jones the life 
she wanted without sacrifice of her religious beliefs.” 26 As Judge 
Wright saw it, he could by his order create a situation that would 
relieve the patient and her husband of moral responsibility and at 
the same time achieve the socially desirable objective of preserving 
life. To borrow a phrase from Conflict of Laws, an apparent 
conflict was revealed to be a false one, and there was a way to make 
everyone happy. 

This case makes it clear that we must distinguish between two 
possible states of mind. First, there is the objector who succumbs 
to threats and coercion, but believes that he should not have done 
so and that he is morally culpable for having done so. Then there 
is the attitude of the patient and her husband in the Georgetown 
case. They apparently believed that if the transfusion took place 
under court order that would relieve them of moral responsibility. 
In other words, the nature of the moral obligation they felt was 
such that the obligation did not apply when there was a govern¬ 
mental order for a transfusion, or perhaps some other form of 
pressure. The case is similar to that of a person who considers it 
generally wrong to kill innocent third parties, but believes that he 
is morally entitled to kill them when ordered to do so by a 
superior officer or when he himself is threatened with death if he 


25/d.at 1007,1009. 
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does not kill them. It was earlier suggested that a person might not 
be considered “conscientiously opposed” for purposes of section 
6(j) if under relatively slight pressure he would act in violation of 
his conscience—act in a way, that is, that he believes renders him 
morally culpable. Perhaps it is also true that a person would not 
be considered “conscientiously opposed” if he believed himself re¬ 
lieved of moral responsibility by the presence of relatively slight 
pressure or simply because he was told to act by some official. His 
opposition is not conscientious because the principles that support 
it do not claim sufficient primacy over his conduct. 

The attitude of the patient and her husband in the Georgetown 
case probably should be considered unusual. Certainly few who 
think of themselves as conscientious objectors to war would feel 
relieved of responsibility simply because the law provided, or a 
government official determined, that military service was to be 
performed. In fact, if an applicant for exemption under 6(j) 
indicated that he would perform military service if ordered to do 
so, since he believed that such an order would relieve him of moral 
responsibility, he would probably by manifesting this state of 
mind disentitle himself to exemption. Paradoxically, the law may 
be more considerate toward those who indicate a firm determina¬ 
tion not to obey it than to those who profess opposition to war on 
moral grounds, but indicate a willingness to perform military 
service if ordered to do so. 

Another blood transfusion case, this time in Illinois, throws 
further light on this murky question. 26 Here again a patient who 
was a Jehovah’s Witness had indicated that blood transfusions 
were against her religion, and had steadfastly refused to consent to 
transfusions. In spite of this, an application was made, without 
notice to the patient or her husband, for the establishment of a 
conservatorship of the person of the patient, and for an order 
authorizing the conservator to consent to the transfusions. The 
conservator was appointed and the transfusions took place. There 
is no indication that the patient or her husband was aware of what 
was happening. The Supreme Court of Illinois held that the 
patient’s religious liberty had been violated. Considered as of some 
importance were the facts that the patient had no minor children 
and had signed a document relieving the hospital of civil liability 
for failure to give transfusions. 

20 In re Estate of Brooks, 32 I11.2d 361,205 N.Eid 435 (1965). 
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The fact that in this case the patient and her husband had no 
knowledge of what was occurring makes this case quite different 
from the Georgetown case. Since the patient and her husband did 
not know of the conservatorship and the impending transfusions 
and had no opportunity for resistance or further expressions of 
non-consent, there could be no question of moral culpability on 
their part. There was no violation of the patient’s conscience in 
the sense of bringing pressure on her to act in a way that would 
involve her in moral culpability. Nevertheless, the court held that 
the patient’s religious liberty had been invaded. The constitu¬ 
tional guarantee of the free exercise of religion is not restricted to 
situations in which the conscience of a person will be violated by 
forcing him to engage in conduct that may involve him in moral 
culpability. Other interests are embraced within the notion of the 
free exercise of religion. In the Illinois case the patient had an 
interest in not having done to her something that she was opposed 
to and believed should not be done even under circumstances 
where the performing of the action would not involve any moral 
culpability on her part. 

There are many other instances of religious persecution, surely 
violative of the free exercise clause, that do not involve coercion of 
conscience. Examples are the unjustified closing of churches and 
the imposition of financial burdens on dissident religious groups. 
In the case of conscientious objection, if an objector is imprisoned 
for failure to submit to induction, a question of whether there is a 
violation of his constitutional right to the free exercise of religion 
is presented, even though he has been faithful to his beliefs and 
cannot charge himself with any moral culpability. Perhaps when 
the patient and her husband in the Georgetown case told Judge 
Wright that it was “out of their hands,” what they meant was 
simply that it appeared to them that any resistance on their part 
would be put down, but that they still considered it an invasion of 
the practice of their religion for the transfusions to take place. If 
this is the correct interpretation of what they said, then the order 
for the transfusions may well have invaded their constitutionally 
protected rights. 

Conscientious Objection and Religious Objection 

An essential meaning of the phrase “conscientiously op¬ 
posed” as it appears in section 6(j) has been said to be that the 
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objector asserts a belief that has a certain fundamental character. 
This distinguishes conscientious objection from objection on 
other grounds. This idea remains to be explored and also the dis¬ 
tinction between religious and non-religious conscientious objec¬ 
tion. The language of 6(j) assumes these distinctions but provides 
little assistance in understanding them. 

There are certain forms of opposition to participation in war 
that it would occur to no one to characterize as conscientious. 
Thus some persons are opposed to participation in war because 
they are afraid they will be killed or wounded or because they find 
army life unpleasant. Others object because they must leave their 
families and private affairs. These objections do not rank as 
conscientious primarily because they are not founded on any 
notion of superior obligation or duty. It would not occur to most 
persons with feelings of this sort to dignify them by claiming that 
they are grounded in a sense of obligation. If a man says that 
his highest obligation is to save his own skin or to pursue his own 
interests, he is probably joking. Even if he is not, he will have 
difficulty in finding support for a description of his position as one 
involving a superior obligation. A philosophy that gives to self- 
interest and self-preservation the first place, or a philosophy of 
hedonism or crude materialism, can furnish little footing for the 
notion of duty or obligation that lies at the heart of the idea of 
conscientious objection. 

For objection to be conscientious, more perhaps is required 
than that the objection be based on a sense of duty or obligation. 
The duty or obligation must be rooted in a belief about funda¬ 
mental realities and the nature and purpose of human existence. 
Only an obligation arising out of a belief relating to such funda¬ 
mentals is ordinarily thought of as “a matter of conscience/' 
Obligations deriving from more modest sources are not matters of 
conscience, although they may be obligations in some sense. To 
engage in military activities would, the conscientious objector 
believes, violate a duty that derives from a fundamental order of 
reality as he understands it. Though the majority of persons in the 
community may not share this understanding and sense of obliga¬ 
tion, they do recognize the burdens that rest upon one who holds 
these beliefs. 

If it is easy to see the difference between conscientious objection 
to participation in war and objection founded upon fear or self- 
interest, it is a good deal more difficult to draw a distinction 
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between conscientious objection and objection that is merely 
“political, sociological or philosophical.” In forming either a con¬ 
scientious or a political judgment, for example, in regard to a 
particular course of conduct the same facts may well be considered 
and many of the same values weighed. Thus, in deciding whether 
a particular war is justified, the questions of whether the war can 
be won and whether the injury likely to be suffered as a result of 
waging the war will outweigh the advantages to be gained are 
relevant considerations for either a conscientious or a political 
judgment. Likewise, as has already been said, moral judgments 
cannot be distinguished from political, sociological, or philosophi¬ 
cal judgments on the ground that reason does not play a part in 
the formation of moral judgments and that they come about solely 
through some sort of inner illumination or intuition. This intui¬ 
tive element is of course present in the formation of a conscien¬ 
tious position, and for some persons it may be the whole story, but 
it cannot be said to be in the nature of a conscientious judgment 
that reason is excluded from its formation. Here, as with other 
sorts of human judgments, facts are considered, inferences drawn, 
the relative importance of values appraised, and a determination 
of the mind and feelings gradually developed. 

After having said this, however, it is necessary to recognize that 
there are traditions in which conscience is thought of as something 
in which reason plays little or no part. It is a non-rational inner 
voice by which one simply knows that a given course of conduct is 
right or wrong. This idea that conscientious scruples are not the 
result of reasoning, that a person who has such a scruple can do 
nothing about it and is in a sense its helpless victim, has played a 
part in the country’s traditional willingness to excuse from mili¬ 
tary service those thus afflicted. 

If for most persons reason does play a part in the formation of 
conscience, and if many of the same facts are taken into account 
whether the judgment be conscientious, political, sociological, or 
philosophical, some other basis for distinguishing between these 
different types of judgments must be sought. If we characterize our 
opposition to war as political and say that a particular war or war 
in general is politically wrong or unwise, we are limiting the 
ground of our judgment in respect to the values and order of 
reality to which it refers. In answering what should or should not 
be done, we treat politics as an independent science and accept 
certain premises for our discussion. 
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There are various reasons why we do not draw upon a more 
fundamental order of reality. We may have been asked only for a 
political and not for a moral judgment. Or we may think that a 
more fundamental order of reality is not accessible to the hu man 
mind. Or we may believe that more fundamental propositions of 
truth are possible, but we do not think that by invoking them 
any aid will be gained in answering the particular question at 
hand. It is a political question that must be dealt with as such, and 
there is no moral culpability involved in whichever of several 
courses of action is chosen. All political, sociological, and philo¬ 
sophical questions do not involve moral issues. All opposition to 
war is not necessarily moral, though opposition to all war does very 
frequently draw upon such fundamental considerations that it is 
entitled to be considered conscientious or moral opposition. 

A conscientious objector to war derives his opposition from a 
more fundamental source than that which supports political judg¬ 
ments. It is because of the fundamental character of the truths 
upon which he relies that the conscientious objector feels a special 
compulsion to act in accordance with his beliefs. It might be added 
that certain philosophies perhaps cannot, because they do not 
claim to apprehend any fundamental truths, give rise to an opposi¬ 
tion to war that can fairly be described as conscientious. 

Is there a distinction between religious conscientious objection 
and non-religious conscientious objection? 27 In answering this 
question it may be helpful to keep the following points in mind. It 
has been clear since the Selective Service Act of 1940 28 that one 
can qualify as a religious objector without belonging to any 
church or organized religion. Furthermore, a person who belongs 
to a church that does not require its members to be pacifists may 
nevertheless himself be a conscientious objector and a religious 
conscientious objector. He may find pacifism implicit in the truths 
that his church teaches or at least feel individually called upon to 
take a pacifist position. Finally, a person who is actually a member 

27 For a brilliant inquiry into the different meanings of “conscience” on the levels 
of instinct, morality, and religion, see Monden, Sin, Liberty and Law 4-10 (1965). On 
the level of morality, "conscience is the deepest self-consciousness of man, insofar as 
it acts as a power of discrimination deciding in every choice what will promote 
authentic self-realization and what will stand in its way.” On the level of religion, 
“moral duty is not suppressed by it, but is assumed in a totally new ‘ought* which is 
even further removed from all coercion than moral obligation and might be called a 
‘vocation* rather than an ‘obligation,* *’ Id . at 7,9, 

28 54 Stat. 889, 
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of one of the traditional peace churches may not himself be a 
pacifist. There is a danger here that the members of these churches 
will almost automatically be granted exemption simply on the 
basis of their membership, without any real inquiry into their 
individual opinions, and indeed they themselves may not trouble 
to scrutinize their beliefs with any great care. 

In seeking the distinction between religious and non-religious 
conscientious objection, it will also be helpful to recall the pas¬ 
sage, quoted above, from the government’s brief in the Seeger 
case 29 in which it is asserted that there is a clear difference in 
principle between “those who believed that in refusing to partici¬ 
pate in military service they are following a divine command and 
those who conclude, on the basis of their own reasoning, that war 
is an immoral instrument in human relations.” 

Two criticisms were leveled at this passage, both of which tend 
in the direction of demonstrating the close similarity between 
religious and non-religious conscientious objection. First, the pas¬ 
sage erroneously suggests that the religious believer does not 
employ reason in drawing from revelation, the teachings of reli¬ 
gious authority, and the data of experience the conclusion that 
war is prohibited. Except in the case of the religious fundamen¬ 
talist, the reasoning process employed by the believer may not be 
so very different from that employed by what the government 
describes as “the moral man.” Secondly, for both the religious 
believer and the conscientious non-believer, there may be the 
gravest difficulty in deciding what is the proper position to take 
and the right thing to do. What after all are the implications of 
revelation as set forth in the Scriptures? How are they to be 
applied to human conduct in the world? What does experience of 
human nature teach about God’s purpose in respect to the use of 
force? Except for the fundamentalist, there are not likely to be 
easy answers to these questions, even for what the government 
describes as “the religious man.” 

This much may perhaps be conceded, that when a position of 
conscientious objection has been reached in part at least through 
the use of reason in reflecting upon the data of revelation and 
experience, such a position may well be open to the persuasion of 
counter reason and counter argument. Arguments that emphasize 
the seriousness of opposing the judgment of the community as 


20 Supra at note 19. 
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expressed by its duly constituted authorities may have some effect. 
With the religious fundamentalist, on the other hand, argument is 
likely to fall on deaf ears; if reason played no part in the formation 
of his opinion, it has little chance of inducing him to abandon it. 
This psychological difference may have some importance in deter¬ 
mining what classes of persons the legislature should exempt from 
military service. But it is a distinction not between religious and 
non-religious objectors, but between fundamentalist objectors and 
other conscientious objectors, both religious and non-religious. 

What then is the difference between religious and non-religious 
conscientious objection? Are they not in fact much the same? Is a 
conscientious objector, by reason of the fact that his objection is 
founded on beliefs about the fundamental nature of reality and 
the meaning of human existence, not necessarily a “religious” 
objector? Although some of the language in the Seeger case leaves 
room for a distinction between religious and non-religious con¬ 
scientious objectors, other parts of the opinion and the decision 
itself look in the direction of a merger of the two ideas. But such a 
merger does a certain violence to traditional notions of what 
constitutes religion. There is no doubt that during a good part of 
the history of this country religion was thought by most people to 
refer to the sort of belief that seems to be expressed in the 
Supreme Being clause of section 6(j). Even though the Court may 
be sensitive to changing attitudes about religion and understand¬ 
ably eager to avoid constitutional issues, it may find it diffi¬ 
cult entirely to merge the two concepts. If a person steadfastly 
maintains his disbelief in anything beyond the material order and 
this life, and asserts only that civilization can flourish and the 
human race improve its condition for a time, before all is snuffed 
out in an inevitable and mindless catastrophe, it may be difficult 
for the Court to bring these rather limited hopes within the 
notion of religious belief. Opposition to war based on such a view 
of human existence may nevertheless be considered conscientious. 
The little hope that it provides can still give rise to an idea of duty 
superior to the commands of government and an obligation to do 
good within the limited framework that the human condition 
provides. 

In trying to understand what is meant by religion, what was said 
before in commenting on the Court’s opinion in the Seeger case 
must be repeated here. Religion cannot be satisfactorily defined 
merely by reference to the role that a belief plays in the life of the 
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believer. To some extent the idea of religion depends on the 
nature of the questions to which the belief provides an answer and 
the fundamental character of the realities that the believer asserts. 
At the least one must say of religion that it directs itself to those 
basic and universal questions that concern man’s origin, destiny, 
and the purpose of his existence. 

Do the foregoing observations provide any justification for 
extending exemption to persons whose objection is based on 
religious grounds, while withholding it from those whose objec* 
tion is conscientious but non-religious, assuming a distinction 
between these two classes can be maintained? 

An argument can be made that the wrong done by and the 
consequences to the religious objector from violating the obliga¬ 
tion that rests upon him are more serious than with the non¬ 
religious conscientious objector. To betray an infinite and loving 
God and to suffer eternal exile is a more serious matter than 
simply to fail to act in accord with finite hopes for the human race 
in a godless universe. But the non-religious objector may disagree 
with this view of the matter and take the position that since his 
hopes for humanity are limited and cosmically insignificant, it is a 
greater wrong to betray them. Furthermore, he can argue, since 
the non-religious objector must stand by himself and does not 
have many of the psychological supports available to the religious 
objector, there is more reason for the government to grant him the 
protection of an exemption lest he succumb to temptation and act 
inconsistently with his principles. 

This whole argument, on both sides, assumes that there is a 
defensible social interest in not using the power of government to 
compel persons or to tempt them to act inconsistently with prin¬ 
ciples that they conscientiously hold. The religious believer’s 
argument assumes that the more elevated the objector’s vision and 
the more serious the consequences to him of violating his moral 
obligation, the stronger this social interest becomes. Whether 
there is such a social interest and exactly what its character is will 
be inquired into in the next section of this article. It is enough 
to observe here that in attempting to appraise the validity of the 
arguments made on behalf of the religious and non-religious 
conscientious objectors, one enters into an area in which judg¬ 
ments are so subjective and the meaning of terms so debatable 
that it is extremely difficult to find a sound basis for a legislative 
distinction between the two classes of objectors. Furthermore, if 
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the argument made by the religious objector about the elevated 
character of his beliefs is heeded, we will find ourselves drawn in 
the direction of granting or withholding exemption according to 
the content of particular doctrines and in effect picking and 
choosing among religions. It is hard to reconcile such judgments 
on the part of government with the religion clauses of the First 
Amendment. 

These are strange problems for the law to be concerned with. 
There can hardly be problems that its functionaries are more ill- 
equipped to resolve. Here we are caught up in subtle distinctions 
between forms of belief and psychological states that even those 
specially trained in these matters find difficult to understand. If 
the courts become involved with these distinctions, they are not 
likely to edify by the depth of their comprehension. Furthermore, 
there is a danger that courts and administrative officials will subtly 
and perhaps unconsciously intrude personal beliefs into their in¬ 
terpretation of statutory language. Although they should not pass 
on the acceptability of particular beliefs, they may find it ex¬ 
tremely difficult not to do so. Indeed, if government officials 
are empowered to determine whether a particular belief is re¬ 
ligious, conscientious but not religious, or some other kind of be¬ 
lief, will this not come very close to the sort of inquiry into 
beliefs that the First Amendment was designed to prevent? But 
how are courts and administrative officials to avoid performing 
this function? If there is to be an exemption of some sort for 
conscientious objectors, if the purposes of the exemption require 
that distinctions be drawn along religious, philosophical, and 
psychological lines, if the abstractions of the religion clauses of the 
First Amendment are to be applied to the facts of particular cases, 
who else is there to perform this task? 

Reasons for Exempting Conscientious Objectors 

An effort to understand the reasons that justify the exemption 
of conscientious objectors from the obligation of military service 
opens for examination the philosophical fundamentals of our 
political system, and in particular the relations that are thought to 
exist between law, morality, and individual conscience. 

Some observations that were made in the case of United States v. 
Macintosh 30 are revealing on these matters. Macintosh was a case 


30 283 U.S. 605 (1931). 
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in which the issue was whether the respondent was entitled to 
naturalization as a United States citizen in spite of the fact that he 
would not promise to take up arms in defense of the country 
whenever the government should determine that it was necessary. 
He insisted upon qualifying his promise by saying that before he 
could participate in a war, it would be necessary for him to 
determine the moral justifiability of the war and whether it was 
in conformity with the will of God. He considered his primary 
allegiance to be to God rather than to the government. The Court 
held, Mr. Justice Sutherland writing for the majority, that because 
of the qualifications that respondent put on his promise, he was 
not entitled to citizenship. These qualifications indicated that 
respondent could not take the oath of allegiance with the meaning 
that Congress intended, was not attached to the principles of the 
Constitution, and was not ready to undertake the obligations and 
duties of citizenship. 31 In reaching this conclusion, Mr. Justice 
Sutherland made these striking remarks: 

[W]e are a Nation with the duty to survive; a Nation whose 
Constitution contemplates war as well as peace; whose gov¬ 
ernment must go forward upon the assumption, and safely 
can proceed upon no other, that unqualified allegiance to the 
Nation and submission and obedience to the laws of the land, 
as well those made for war as those made for peace, are not 
inconsistent with the will of God. 32 

Chief Justice Hughes, speaking for the dissenters, found no 
warrant in the very general language that Congress had employed 
in setting forth the requirements for naturalization for saying that 
in order to qualify for citizenship it was necessary that one promise 
to submerge his individual judgment on the morality of a particu¬ 
lar war or of war in general in favor of the decisions of the 
government. 

31 The governing statute was the Naturalization Act of 1906, 34 Stat. 596. It 
required that an applicant for citizenship declare on oath “that he will support and 
defend the Constitution and laws of the United States against all enemies, foreign 
and domestic, and bear true faith and allegiance to the same.” It also required that 
it be made to appear to the court admitting the applicant to citizenship that he has 
resided in the United States for five years, and “that during that time he has 
behaved as a man of good moral character, attached to the principles of the 
Constitution of the United States, and well disposed to the good order and happiness 
of the same.” 34 Stat. 597-98. 

82 283 U.S. at 625. 
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Much has been said of the paramount duty to the State, a 
duty to be recognized, it is urged, even though it conflicts 
with convictions of duty to God. Undoubtedly that duty to 
the State exists within the domain of power, for government 
may enforce obedience to laws regardless of scruples. When 
one's belief collides with the power of the State, the latter is 
supreme within its sphere and submission or punishment 
follows. But, in the forum of conscience, duty to a moral 
power higher than the State has always been maintained. 

The reservation of that supreme obligation, as a matter of 
principle, would unquestionably be made by many of our 
conscientious and law-abiding citizens. . . . One cannot 
speak of religious liberty, with proper appreciation of its 
essential and historic significance, without assuming the ex¬ 
istence of a belief in supreme allegiance to the will of God. 33 

Mr. Justice Sutherland's statement that we must assume that 
unqualified allegiance to the nation and unqualified obedience to 
its laws, whether for peace or war, is not inconsistent with the will 
of God, evidently was prompted by a fear that recognition of the 
rights of conscience and individual determination of moral ques¬ 
tions might lead to an erosion of governmental authority and 
obedience to law and jeopardize the nation's power to preserve 
itself. If Mr. Justice Sutherland thought that an applicant for 
citizenship who refused to put to one side his personal judgment 
as to the morality of war was disqualified from naturalization, 
must he not also have believed that one who was already a citizen 
who was committed to conscientious objection and pacifism no 
matter what the government might demand was likewise taking a 
position essentially inconsistent with the obligations of citizenship 
and the requirements of national allegiance? Must he not also 
have seen in the traditional legislative exemption for conscientious 
objectors a weakening of the true notion of allegiance? Here, after 
all, was Congress giving way before the claims of individual con¬ 
science and submitting to the idea that opinions other than its 
own on the morality of its actions might be valid. Did this exemp¬ 
tion not constitute a weakening of the authority of government 
and open the way to the suspicion that one who accepted the 
judgment of government in regard to the morality of war might 
not in fact be acting in accordance with the will of God? 


33 id. at 633-34. 
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Mr. Justice Sutherland’s fears were not shared, of course, by 
those who secured the adoption of the religious freedom clause of 
the First Amendment. To the contrary, the First Amendment 
stands for the belief, stated by Chief Justice Hughes in his dissent 
in Macintosh, that “there is abundant room for enforcing the 
requisite authority of law as it is enacted and requires obedience, 
and for maintaining the conception of the supremacy of law as 
essential to orderly government, without demanding that either 
citizens or applicants for citizenship shall assume by oath an 
obligation to regard allegiance to God as subordinate to allegiance 
to civil power.” 34 The allegiance required by and the notion of 
citizenship inherent in our system of government make room for 
the belief, shared by many, that there is a higher law than that of 
government and that when a collision occurs between this higher 
law and an obligation imposed by government the higher law 
must be followed. Qualified allegiance of this sort is all that is 
required by our traditions, and considering the origins of the 
nation and the philosophical principles that attended its forma¬ 
tion, a different and more absolutist notion of political allegiance 
was hardly possible. The faith of the system is that a free society is 
strong enough to survive without absolutist claims on the part of 
government. 

The fact that allegiance may be qualified in this way does not 
destroy the moral basis of the government’s action in waging war. 
When Congress declares war, when armies are raised and military 
operations conducted, implicit in these actions is the assertion that 
they are morally justified. Under the circumstances prevailing in 
the world and in view of the dangers that exist to the welfare and 
survival of the nation, war is morally permissible. In a representa¬ 
tive system, this belief rests upon and reflects a community con¬ 
sensus to the same effect. In spite of what some might suggest, the 
actions of the government are not morally neutral, but carry with 
them an implicit assertion of their own moral justifiability. If 
persons are admitted to citizenship who recognize a higher law 
than the commands of government on the question of war, and if 
conscientious objectors are exempted from military service, these 
actions on the part of the legislature do not constitute an aban¬ 
donment of the government’s claim that its military activity is 
morally justified. Rather, at the same time that it makes accom- 


84 Id. at 634. 
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modation for the conscientious scruples of individuals, it asserts 
and maintains the morality of its own policy in waging war. 

Underlying the exemption of conscientious objectors may in¬ 
deed be a recognition that law can be in conflict with the moral 
order. But this does not result in enthroning individual judgment 
as morality. If there is a moral order beyond the state’s commands 
by which they may be judged, so also there is a moral order beyond 
the individual’s feelings, judgments, and beliefs by which they also 
may be judged. The government does not abandon its view of the 
morality of war simply because it comes into conflict with the 
views of an individual or a group. If the government refrains from 
compelling a person to participate in war over his conscientious 
opposition, it does not thereby accept the individual’s judgment 
on the moral question. It exempts conscientious objectors for 
reasons that do not necessarily call into question the morality of its 
own action in waging war. Among these reasons is an appreciation 
of the moral and social values that inhere in permitting a person 
to act in accordance with his own conscience. 

But this much may perhaps be admitted. The question of the 
morality of war—of war in general, a particular war, or the 
employment of certain weapons—is one that for a significant 
number of persons is doubtful and troubling, even though they do 
not carry their doubts to the point of conscientious objection. 
Perhaps an exemption of conscientious objectors does to some 
slight extent reflect these uncertainties and act as a kind of 
assuagement of a scarcely admitted community sense of guilt. 

The discussion has assumed, as of course is the case, that Con¬ 
gress does provide an exemption for conscientious objectors. Sup¬ 
pose, however, that Congress did not grant such an exemption. 
Would the majority’s position in the Macintosh case then have 
been justified on the ground that the respondent was not willing 
to undertake the obligations of citizenship as defined in existing 
law? But even in this case could it not be argued that conscientious 
objection does not render a person incapable of undertaking the 
obligations of citizenship, nor indicate that he cannot give to the 
country the kind of allegiance that is required by our basic 
political philosophy? After all, every violation of law, much less 
every intention to violate the law, does not destroy the bond with 
the nation that we describe as citizenship, nor create such a defect 
in a person’s commitment to the nation that his allegiance is 
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impaired. He may be a law-breaker, a criminal, but only for 
certain crimes and other acts is loss of citizenship decreed. 35 It 
might be noted that the respondent in the Macintosh case would 
not in fact have been entitled to exemption under the 1917 act, 
nor indeed under the present statute, since his objection was not 
to war in any form, but to particular wars that he considered 
morally unjustified. 

The absolutist notion of allegiance expressed in the Macintosh 
case was repudiated in Girouard v. United States™ That was also 
a case involving an application for naturalization and interpreta¬ 
tion of substantially the same statutory provisions as were involved 
in the Macintosh case. 37 Petitioner, a Seventh-Day Adventist, 
refused to declare that he was willing to take up arms in defense of 
the country, but said that he would engage in noncombatant 
service. The Court reversed the court of appeals, which had held 
petitioner not entitled to citizenship, and expressly overruled 
Macintosh . Mr. Justice Douglas, writing for the Court, relied on 
Chief Justice Hughes's dissent in Macintosh and said that a refusal 
to promise to take up arms did not indicate a lack of attachment to 
our institutions and did not prevent petitioner from taking the 
oath of allegiance. 38 

35 See 8 U.S.C. § 1481 (1964). 

30 328 U.S.61 (1946). 

37 The applicable statute was the Nationality Act of 1940, 54 Stat. 1157. 

38 The result of the Girouard case has been accepted by Congress. Section 337 of 
the Immigration and Nationality Act of 1952, the law presently in force, provides 
that: “(a) A person who has petitioned for naturalization shall, in order to be and 
before being admitted to citizenship, take in open court an oath (1) to support the 
Constitution of the United States; (2) to renounce and abjure absolutely and entirely 
all allegiance and fidelity to any foreign prince ... (3) to support and defend the 
Constitution and the laws of the United States against all enemies, foreign and 
domestic; (4) to bear true faith and allegiance to the same; and (5) (A) to bear arms 
on behalf of the United States when required by the law, or (B) to perform 
noncombatant service in the Armed Forces of the United States when required by 
the law, or (C) to perform work of national importance under civilian direction 
when required by the law. Any such person shall be required to take an oath 
containing the substance of clauses (1)—(5) of the preceding sentence, except that a 
person who shows by clear and convincing evidence to the satisfaction of the 
naturalization court that he is opposed to the bearing of arms in the Armed Forces 
of the United States by reason of religious training and belief shall be required to 
take an oath containing the substance of clauses (l)-(4) and clauses (5) (B) and (5) (C) 
of this subsection, and a person who shows by clear and convincing evidence to the 
satisfaction of the naturalization court that he is opposed to any type of service in 
the Armed Forces of the United States by reason of religious training and belief 
shall be required to take an oath containing the substance of said clauses (l)-(4) and 
clause (5) (C). The term ‘religious training and belief’ as used in this section shall 
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There are many reasons that underlie our traditional willingness 
to exempt conscientious objectors. Among these may be suggested 
the belief that uncompromising peacemakers do perform a valu¬ 
able function in society, and that the nation is enriched by their 
presence. They help to keep alive the ideal of peace and the 
refusal to accept war as an evil to which man must forever be 
subject. They help to keep alive the ideal of returning good for 
evil, a high goal of individual conduct even though the responsi¬ 
bilities of government may preclude its application on the level of 
international relations. The presence of pacifists strengthens the 
belief that even war, in spite of its horrors, must not totally escape 
the bounds of moral restraint and that the reasons for engaging in 
war and the means by which it is carried on must meet certain 
moral standards. Conscientious objectors may be thought to have a 
special vocation to non-violence, a vocation that is right for them¬ 
selves, useful to society, and to be respected by others even though 
not a vocation to which most persons are called. This reason for 
exemption also appears to be one of the reasons that supports the 
exemption of ministers of religion. 39 

There is one important reason for exemption that must always 
have been present in the mind of Congress, and of the colonial 
legislatures before that, in seeking to cope with this problem. 40 
This is the bald fact that even if the law requires military service 
of conscientious objectors, they will not comply, and will choose 
prison rather than act against their convictions. In imposing an 
obligation of military service on conscientious objectors the nation 
will gain nothing except the burden of maintaining the objectors 
in prison. If conscientious objectors are forcibly inducted into the 
armed forces, they will refuse to bear arms and may well refuse to 
obey any military orders. The armed forces will be burdened 
rather than aided by their presence, and military efficiency and 


mean an individual’s belief in a relation to a Supreme Being involving duties 
superior to those arising from any human relation, but does not include essentially 
political, sociological, or philosophical views or a merely personal moral code." 66 
Stat. 258-59 (1952), 8 U.S.C. § 1448 (1964). 

The initial Congressional acceptance of the Girouard decision came in 1950 when 
an amendment was passed, 64 Stat. 1017, to that provision of the Nationality Act of 
1940 under which the Girouard case had arisen. The 1950 amendment was similar in 
its essential aspects to the provision of the 1952 act that has just been set forth. 

39 50 U.S.C. App. 456(g) (1964). 

40 See 1 Conscientious Objection 29-66 for a survey of the history of the 
legislative treatment of conscientious objectors before and since the Revoluton. 
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discipline may be jeopardized. As a result of these facts, it has 
long seemed the course of prudence to allow conscientious objec¬ 
tors to perform non-military tasks of national importance consis¬ 
tent with their moral convictions. 

It is true, of course, that all persons entitled to exemption under 
the present law would not necessarily refuse to serve in the armed 
forces if exemption were not provided. Some would find that they 
were not conscientious objectors after all. Others would continue 
to think of themselves as conscientious objectors, but nevertheless 
decide to perform military service rather than go to prison. The 
quality of their military service would in this case be open to some 
doubt. Thus the denial of an exemption might have some deter¬ 
rent and conduct-shaping effect, and an estimate of this effect 
might be made by examining the conduct of persons who consider 
themselves conscientious objectors, but who do not fall within the 
terms of the exemption as it is presently drawn. And yet, it is 
certainly true that a very large proportion of those presently 
exempted would refuse to obey the law if no exemption were 
granted and would prefer to go to prison rather than perform 
military service. When the obligation imposed by law is to kill 
human beings, or to contribute to the killing of human beings, 
there is likely to be greater resistance by those conscientiously 
opposed than in the case of almost any other conflict between legal 
obligation and the demands of conscience. 

In considering this question of the likelihood that a denial of 
exemption would have some effect on conduct, differences can 
perhaps be found among the various types of conscientious ob¬ 
jectors. Would religious objectors, for example, be more likely to 
persist in defiance than non-religious ones, objectors whose belief 
falls within a strict reading of the Supreme Being clause more than 
the newly recognized religious objectors of Seeger’s sort, funda¬ 
mentalist objectors more than those who follow a more compli¬ 
cated path in arriving at their position of conscientious opposi¬ 
tion, members of pacifist churches more than those who take an 
individual position? These are difficult questions, and no entirely 
convincing answer would be forthcoming either from reflection 
upon commonly known facts of human nature or from extensive 
empirical studies. Still, Congress might entertain views on the 
matter that could not be considered entirely unreasonable, and it 
is a criticism, perhaps, of the opinion of the Court in the Seeger 
case that it does not even touch upon these and similar questions. 
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Has the Court by its liberal reading of section 6(j) extended 
exemption to a class of persons a significant proportion of whom 
might well submit to military service if no exemption were pro¬ 
vided? 

It can perhaps be stated as a general principle that a law should 
not be enacted when a sound prediction is that it will be widely 
disregarded. Apart from the problem of enforcement under such 
circumstances, there is a danger of weakening the general author¬ 
ity of law and increasing disrespect for government. But this 
general principle does not stand alone and cannot be considered a 
conclusive reason for not imposing a legal requirement, much less 
for exempting from a generally applicable requirement those who 
indicate that they will not comply. In the case of conscientious 
objectors there are several other considerations. In addition to the 
uncertainty of how much the denial of exemption might encour¬ 
age submission to military service, there is the serious considera¬ 
tion of the effect of exemption on the attitude of other elements in 
the population. 

The attitude of the public, including those who must perform 
military service because they are not conscientious objectors, is a 
highly complicated psychological phenomenon. First of all, it is 
probably true that many members of the public have no clear idea 
of what the provisions of the law are in regard to conscientious 
objectors. They do not know what classes of persons are exempt, 
and that those relieved of the obligation of military service must 
perform non-military work of national importance. Their reaction 
is usually simply to the general idea of conscientious objectors and 
their exemption from military service. To some extent conscien¬ 
tious objectors are admired for their ideals and for their courage 
in standing firm in the face of serious social disapproval. As has 
been suggested already, they may be thought to perform a useful 
social function in keeping alive ideals of peace and moral restraint 
on war. 

On the other hand, conscientious objectors are often considered 
unpatriotic, insincere, cowards, slackers, persons willing to let 
others fight their battles for them, persons unwilling to carry a 
burden that in justice ought to be shared by all who are fit for 
military service. Some feel that in refusing to perform military 
service conscientious objectors are shirking a moral duty even 
though the law provides them with an exemption; others would 
condemn them only if no exemption were provided and they still 
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refused to serve. Feelings vary with the times. What is tolerable in 
time of peace or cold war is intolerable when the nation is fighting 
for its survival. Feelings of resentment and injustice may be 
experienced not only by those who must actually perform military 
service, but also by families, friends, and others who are indirectly 
affected by conscription. These feelings may have all sorts of 
undesirable consequences. They may lead some individuals to seek 
to evade their own obligation of military service. They may impair 
morale among the civilian population and undermine the war 
effort. Support for the government may be weakened generally. 

Here again the likelihood and seriousness of these consequences 
are difficult to judge, but it could be argued that, at least in time 
of war, the dangers are sufficiently great to warrant totally dis¬ 
allowing any exemption even though it is fully appreciated that 
most conscientious objectors will defy the law and go to prison. 
The burden of prosecuting and imprisoning objectors, the serious 
injury inflicted upon them, the bitterness and hostility generated 
among conscientious objectors and their supporters, all these con¬ 
sequences would be considered simply the price that had to be 
paid in order to avoid more serious evils. Even if the apprehension 
of a widespread public sense of injustice would not be sufficient to 
require an out and out refusal of exemption, there might be 
enough concern to justify maintaining narrow limits on the ex¬ 
empt class. 

A public sense of injustice at the attitude and conduct of 
conscientious objectors has made its appearance at various times in 
our history. In Pennsylvania during the Revolution, for example, 
there was particularly strong feeling against the peace churches for 
refusing to share in the common defense. 41 This sense of injustice 
led at times, even as late as the Civil War, to efforts to impose upon 
conscientious objectors an obligation to pay a monetary equiva¬ 
lent or commutation fee for the military service that they refused 
to render. In some cases such payments were also refused, appar¬ 
ently for the reason that they were believed to constitute an 
indirect participation in war. 42 As has already been noted, the 
conscientious objector program as it existed during the Second 
World War, and as it exists today, has as an important feature that 
those exempted from military service are bound to perform some 

41 See I id. 34-36. 

42 On this matter of commutation fees, see 1 id. 36-37,40-42. 
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work of national importance. Total release from the obligation to 
serve the country is not recognized. In addition to testing the 
sincerity of those exempted, this requirement has the effect of 
reducing the injustice that would be created by a complete exemp¬ 
tion. In fairness it should be said that many conscientious objec¬ 
tors themselves recognize the importance of performing some 
substituted service. Many of them feel the desire to do what they 
can to aid their country, so long as it does not conflict with their 
conscientious scruples. This is evidenced by the fact that non- 
combatant service can sometimes be as dangerous as combatant 
service, and that some of the forms of work of national importance 
undertaken by conscientious objectors have been as onerous and 
unpleasant as anything to which most persons in the armed forces 
are subjected. 43 For conscientious objectors who find it difficult in 
their own minds to meet the charge that they are really acting out 
of self-interest and preferring the comfort of a good conscience to 
the difficult and dangerous task of defending their country, the 
opportunity for substitute service must provide some psychologi¬ 
cal assistance. 

It should be observed in passing that at no time in the country's 
history, at least not since the Revolution, has the refusal of 
conscientious objectors to perform military service constituted a 
serious threat to the safety of the nation. The number of persons 
involved has always been comparatively small, and the granting of 
an exemption has never constituted a serious drain on the man¬ 
power necessary to carry on military operations. 44 This fact 
doubtless furnishes part of the explanation of why Congress has 
been willing to grant exemption and why the public has by and 
large accepted the exemption. 

It has been noted that during the Revolution in certain places 
where members of the peace churches constituted a substantial 
proportion of the population, so that their refusal to perform 
military service did constitute a danger to the safety of the com¬ 
munity, a considerable amount of public resentment was in fact 


43 See 1 id. 114, 203-4. 

44 See the historical survey in 1 id. 29-66. According to a recent report there are 
today 2,416 persons classified 1-0 and performing civilian work of national 
importance, and 8,745 classified 1-0 but not yet called by their draft boards. In 
addition, there are approximately 7,000 persons classified I-A-O for non-combatant 
service in the armed forces. Fewer than 100 persons are “confirmed absolutists/' who 
will not even register for the draft or refuse to cooperate in other ways that make 
them liable to prosecution. Wall Street Journal, Sept. 22, 1965, p. 16, cols. 4, 5. 
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stirred against them. If in the future a similar situation should 
ever develop on a national scale, it is conceivable that Congress 
would find it necessary to withdraw or sharply limit exemption. 
And such a situation is not beyond the bounds of the possible. If 
some of the larger religious bodies in the country should come out 
in opposition to war as it has come to be waged in the twentieth 
century, a substantial number of persons might be drawn into a 
position of conscientious objection. Furthermore, objectors of 
Seeger’s sort might grow to appreciable numbers. The government 
might find it necessary to withdraw exemption in order to exer¬ 
cise such deterrent and persuasive influence as it had for the 
purpose of maintaining military manpower and also for the sake 
of the morale of the general public. Of course, if the drain on 
manpower as a result of conscientious objection is enough to 
threaten successful prosecution of a war, there might be reason to 
ask whether a sufficient moral consensus exists in the country to 
justify continuing the war. 

The refusal to exempt conscientious objectors and punishment 
of them as criminals could have the effect of strengthening their 
cause, gaining them support from persons not themselves con¬ 
scientious objectors, and ultimately creating a problem for the 
government more serious than any arising out of the grant of an 
exemption. There is the additional consideration that conscien¬ 
tious objectors are often valuable citizens and persons who make 
important contributions to the community. It is widely believed 
that the historic peace churches contain a high proportion of 
persons who are virtuous, hard-working, and possessed of an active 
sense of community responsibility. Persons important in the de¬ 
velopment of the nation have belonged to these religious bodies. 
Discussions of the question of exempting the members of these 
churches frequently cite these facts as a reason for favorable 
treatment. 45 If such persons are treated as criminals, they may 
become embittered and alienated, and the community will be the 
loser thereby. Also, the good character and community contribu¬ 
tions of the members of these churches may be thought to entitle 
them to exemption as a sort of reward. 

It will be recalled that earlier in this article it was noted that 
those who administer the exemption for conscientious objectors 

45 See Lincoln's favorable characterization of the members of the historic peace 
churches, 1 Conscientious Objection 42, and Mr. Justice Holmes’ remarks about 
the Quakers in his dissent in United States v. Schwimmer, 279 U.S. 644, 655 (1929). 
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frequently seem concerned with the good character of a registrant 
and whether he has engaged in any reprehensible conduct. As was 
then said, it can be argued that these facts bear on whether the 
registrant is sincere and whether his objection ought to be con¬ 
sidered a conscientious objection. But apart from these possible 
relevancies, it may be that what we have here is an unconscious 
effort on the part of those administering the exemption to give 
effect to what they deem to be one of the legislative reasons for 
granting exemption and to determine whether a registrant falls 
within the class intended to be exempted—those conscientious 
objectors who are also persons of good character. 

Suppose that Congress expressly stated as one of its reasons for 
granting exemption that conscientious objectors are usually per¬ 
sons of good character and exemplary citizens. Probably the mere 
fact that this is one of the reasons underlying the legislation would 
not raise doubts as to the constitutional validity of the exemption, 
so long as the exemption in fact extends to all persons who are 
conscientious objectors. But suppose after declaring this reason. 
Congress goes on to limit exemption to those conscientious objec¬ 
tors who are in fact individually of good character. Apart from a 
problem of vagueness, which might be avoided by limiting the 
exemption to persons who have not committed specific criminal or 
reprehensible acts, would there perhaps be a constitutional objec¬ 
tion arising out of the due process or equal protection standards? 
Could Congress thus punish indirectly, by the denial of an exemp¬ 
tion, an objector who has engaged in reprehensible conduct or is 
of bad character? In any case, since under the present statute 
Congress has certainly not expressly withheld exemption from 
objectors on these grounds, it would seem highly doubtful that 
administrative officials or the courts should do so by statutory 
interpretation. 

Prior to the Selective Training and Service Act of 1940, exemp¬ 
tion was limited to conscientious objectors who were members of 
recognized religious sects with pacifist doctrines. For the most part 
these were the historic peace churches whose members had long 
impressed the country with the character of their lives and their 
contributions to the community. Once exemption was extended to 
persons not affiliated with any religious group, however, there 
could be room for doubt whether those exempted would neces¬ 
sarily be persons of the sort that Congress would wish to reward. 
Still, the fact that exemption has continued to depend on religious 
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belief might be considered some assurance that those benefited are 
generally of good moral character; arguably there is some connec¬ 
tion between religious belief and good character. Now, however, 
with the expansion of exemption to include virtually all who are 
conscientious objectors, is there any argument left that the class 
exempted has a special claim, arising out of the character of its 
members* lives and their contributions to the community, to the 
indulgence of Congress? Perhaps it will be said that those who are 
conscientious objectors, whether religious or not, whether belong¬ 
ing to one of the historic peace churches or not, generally are 
persons of good character and more than ordinarily concerned 
with the welfare of the community. Their sensitivity to the moral 
problem of war is an indication of a concern with individual 
responsibility and the welfare of humanity. 

We have left to the last what is undoubtedly the most important 
justification for the exemption of conscientious objectors. A moral 
and social value inheres in respecting freedom of conscience. This 
value sometimes assumes sufficient weight to receive constitutional 
recognition, so that the claims of conscience may not be over¬ 
ridden even though Congress believes that they should be. In 
other situations this value is reflected in legislative accommoda¬ 
tions, not constitutionally required, to the existence of conscien¬ 
tious scruples. In either case, substantially the same considerations 
underlie the restraint of governmental power, although with 
different degrees of persuasiveness. 

First of all, the generally accepted belief is that one should act 
and live in accordance with one’s conscience. Even though a 
person may be widely judged to be mistaken in his appraisal of the 
objective moral question, it may still be recognized that for him it 
is right, and perhaps even a duty, to heed his conscience. Further¬ 
more, for government to use its power in an effort to coerce or 
induce him to act in violation of his conscience is itself a moral 
evil. Thoughts of this nature must have been in Lincoln’s mind 
when he observed, in regard to the exemption of conscientious 
objectors during the Civil War: “[UJnless we recognize conscien¬ 
tious religious scruples, we could not expect the blessing of 
Heaven .” 46 Government compulsion of conscience is wrong, in 
part at least, because of the very fact that it may succeed in its 
objective and induce an individual to act in violation of his con- 


46 l Conscientious Objection 43. 
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science. Government refrains from exercising such persuasive and 
deterrent power as the denial of an exemption may carry because 
the little that would be gained in military manpower would be 
outweighed by the resulting moral evil. 

For a moral objection of this sort to lie against governmental 
interference with individual belief, the belief must be sincere, 
deeply held, and relate to fundamental truths. In addition, it is 
hard to escape the suspicion that the content of the belief will have 
some effect on whether the community considers it a moral evil to 
induce or compel a person to abandon a position conscientiously 
held. The suggestion may be dangerous, but it certainly finds some 
support in what actually goes on in the formation of public 
opinion and in the legislative process. If a conscientious position is 
not too deviant from the general community view, if it is at least 
respected even though not held by most members of the commu¬ 
nity, if it is not a view thought to tend toward socially destructive 
consequences, it is likely to receive legislative deference because of 
the belief that it would be immoral for government to interfere 
with such a conscientious scruple. Finally, persuasion by govern¬ 
ment should perhaps be distinguished from coercion. Even though 
it may be considered wrong in certain circumstances for govern¬ 
ment to burden conscience with a legal obligation, it may not be 
considered objectionable in the same circumstances for govern¬ 
ment to exercise its role as teacher and persuader and attempt to 
bring objectors to see the error of their ways. 

In addition to the idea that it is morally wrong for the govern¬ 
ment to compel a person to act in violation of his conscience, there 
is the belief that it is particularly painful and distressing for a 
person to be faced with the necessity, because of conscience, of 
refusing to perform a duty laid upon him by his country. It is 
painful and distressing precisely in the degree to which loyalty to 
one’s country is a high obligation, although not the highest. Those 
forced to this choice are often among the citizens most devoted to 
the welfare of the society and especially sensitive to the pain of 
such conflicts. It behooves the nation to spare them such a predica¬ 
ment if it can. 

Equally important is the lesson taught by history and experi¬ 
ence that nothing equals in bitterness and social divisiveness 
conflicts between political and religious or conscientious loyalties. 
The very elevated character of the contending claims, the way in 
which each engages the loyalty of the whole person, make these 
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evil consequences inevitable. Bitterness is generated both in those 
who succumb to the coercion of the law and violate their con¬ 
sciences and those who do not do so and are punished for their 
recalcitrance. Support for government from groups ordinarily 
respectful of its authority is sacrificed and the power of the idea of 
legality generally weakened. It was especially because of these 
considerations and because of the belief that if freedom of con¬ 
science was respected it would in the long run work to strengthen 
law and government that the religion clauses of the First Amend¬ 
ment were adopted. A heavy burden was placed upon government 
to justify intrusion into the area of religious conscience. Only 
when vital social interests are threatened may government bring 
its coercive power into play. 

The religion clauses of the First Amendment and discretionary 
legislative accommodations to conscientious scruples are closely 
related in their supporting justifications to other constitutional 
restrictions on the power of government, particularly those relat¬ 
ing to freedom of speech, thought, and association. There is a 
social interest in the advancement of truth, and ordinarily this 
interest is best protected by government refraining from entering 
into the debate of fundamental issues and from weighing the scales 
in favor of one side or the other. It is in the free competition of 
ideas and beliefs, rather than in the coercion or tutelage of 
government, that the faith of our system is primarily placed. 
Pacifism, along with other minority views on important matters, 
is entitled to its chance to convert the world. 

The Court s decision in the present case, in its liberal interpre¬ 
tation of the statutory exemption, gives the fullest recognition to 
this important cluster of reasons for exemption that center on the 
moral and social values of freedom of conscience. As has already 
been noted, however, the Court did not, expressly at least, give 
attention to other considerations that may cut across and qualify 
in particular circumstances recognition of the rights of conscience 
and indicate the need for some caution in determining 
the scope of exemption. With respect to some of the persons now 
to be exempted under the Court's decision, there is perhaps a 
greater possibility that their willingness to perform military serv¬ 
ice could be affected by the denial of exemption than has been 
true of the more traditional type of conscientious objector. Fur¬ 
thermore, what impact on military manpower the exemption as 
now construed is likely to have in future situations is entirely un- 
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known. Finally, public acceptance of a liberal exemption extend¬ 
ing virtually to all conscientious objectors may be more grudging 
then with a somewhat narrower exemption. Will the exemption 
of persons with views such as Seeger’s appear just to those who 
must perform military service and to the public at large? Will 
difficulty be encountered because the newly exempt do not come 
from groups traditionally admired for their ideals, way of life, and 
contributions to the community? These are matters that should 
be taken into account in reflecting upon the significance of the 
Court’s decision in the Seeger case. 

In concluding this discussion of the reasons that justify the 
exemption of conscientious objectors from military service, it may 
be useful, for purposes of comparison, to mention briefly some 
other situations in which essentially the same problem is presented 
—whether to grant exemption to conscientious objectors from a 
generally applicable legal obligation. The reasons that justify 
exemption in the case of military service may not be present in 
these other situations, or they may be present but with a lesser 
degree of persuasiveness. 

Should exemption from the obligation to pay taxes be allowed 
on the ground that the taxpayer is conscientiously opposed to 
providing financial support for war? It has been mentioned that at 
certain times in the nation’s history there were efforts to compel 
those who objected to military service to pay a monetary equiva¬ 
lent and that these payments were often refused. From time to 
time in the press today, one reads of refusals to pay taxes on the 
ground that they finance military operations judged to be im¬ 
moral . 47 Under the present statute providing exemption from 
military service, if a person is conscientiously opposed even to non- 
combatant service under military direction, on the ground that it 
contributes indirectly to the taking of human life, he may be 
exempted from such service. Why are not those conscientiously 
opposed to paying taxes on the ground that they contribute 
indirectly to the taking of human life equally entitled to ex¬ 
emption? 

One distinction between the two situations is apparent. What 
substitute burden can be imposed upon the exempted taxpayer, 


47 See, e.g., New York Times, Apr. 16, 1965, p. 35, col. 2, reporting on the refusal 
of the folksinger Joan Baez to pay income taxes. Her continued defiance and the 
Government’s methods for satisfying its tax claims against her are reported in New 
York Times, March 6,1966, p. 72, cols. 1-2. 
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analogous to the duty to perform work of national importance 
required of a person exempt from military service? A substitute 
burden seems in the tax case even more imperative if there is to be 
avoidance of injustice and public acceptance of the exemption. 
Perhaps the exempted taxpayer could also be required to perform 
work of national importance. More plausibly, he might be re¬ 
quired to pay taxes but permitted to earmark his contribution for 
non-military expenditures. This might not be acceptable to the 
taxpayer, however, since it would simply release other funds for 
military purposes. Perhaps the taxpayer could be permitted to 
contribute to certain recognized charities an amount equal to the 
tax owing. By the allowance of a deduction for charitable contri¬ 
butions, taxpayers are already permitted, for whatever reasons 
they see fit, to divert a certain proportion of their taxes from the 
Treasury to private charity. A tax credit to the extent of an 
amount contributed to certain charities by a conscientious ob¬ 
jector could be thought of as simply an extension of this principle. 
Would the requirements of justice be satisfied by making sure in 
this fashion that the taxpayer did not retain the amount of the tax 
owing, even if it was not paid into the hands of the government? 
The money would at least be contributed to an activity of recog¬ 
nized social value. But it might be thought inequitable for some 
taxpayers to be permitted to specify the uses to which their money 
is put while others must contribute to the general activities of the 
government. 

There is the additional question whether such a program would 
have a serious impact on government revenues. How many tax¬ 
payers would be involved and what proportion of government 
revenues? On first reflection one might suppose that fewer per¬ 
sons would be conscientiously opposed to paying taxes in support 
of war than to participating personally in it. Even for those who 
are clear that it is wrong to perform military service, the question 
of whether they are also morally bound to withhold taxes must be 
a difficult one. On the other hand, many more persons are subject 
to tax liabilities than to the obligation to perform military service. 
Furthermore, if such an exemption were recognized, there would 
be fewer restraints on claiming it than exist in the case of exemp¬ 
tion from military service. Social criticism would be less. No 
charge of cowardice could be made, and if a substitute payment 
was required, the taxpayer could not be accused of acting in self- 
interest. Frequently it might not even be known by a taxpayer's 
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friends and associates that he had obtained an exemption, whereas 
this is scarcely possible in the case of military service. In general, 
there would be little pressure for a taxpayer to examine the depth 
of his conscientious objection and to be certain that it warrants so 
serious a step as withholding financial support from the govern¬ 
ment. Much would depend upon the burden of proof put on the 
taxpayer to establish the consicentiousness and sincerity of his 
objection. All in all, there seems a fair likelihood that a significant 
number of persons would claim such an exemption and that there 
would be a substantial impact on government revenues. 

A number of these considerations suggest that the refusal of a 
tax exemption does not have about it the futility that would mark 
the denial of an exemption from military service. Here the law can 
have a substantial effect on conduct, on the willingness of objec¬ 
tors and potential objectors to pay taxes. But the matter goes 
further than this. If a person does refuse to pay taxes, the only 
means open to the government is not to prosecute and imprison 
him. It can, in some cases at least, simply retain taxes withheld, 
in others levy on the taxpayer's property. The purpose of the tax¬ 
ing statute is achieved even though the taxpayer is uncooperative. 
This is in fact the way the federal government often meets a con¬ 
scientious challenge by a taxpayer . 48 

Are the values embraced in the idea of freedom of religion 
and conscience as weighty here as in the case of conscientious 
objection to military service? Compulsory payments in violation of 
conscience, for example to support a church to which the taxpayer 
does not adhere, was certainly one of the evils present in the minds 
of those who secured the adoption of the First Amendment. 
Bitterness and social disunity can be the fruits of such compulsory 
payments as much as they can be of compulsory military service. 
But the establishment of a church is something entirely forbidden 
to the federal government, whereas waging war is not. Further¬ 
more, it is undoubtedly true that the community would find it 
harder to respect conscientious objection to paying taxes than it 
does conscientious objection to more direct participation in the 
killing of human beings. Finally, if taxes are simply withheld or 
property taken, there is no question of personal moral culpability 
on the part of the taxpayer. 

The fact that there is no established tradition of exemption 


48 See, e.g., ibid . 
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from the obligation to pay taxes on the ground of conscientious 
objection is also relevant. If Congress should grant exemption 
from taxes, what relief would be pressed for next? In the case of 
exemption from military service, the precedent of history can act 
as both a persuasive and limiting justification. 

Fear of where exemption from tax liability might lead was 
expressed by Senator Wayne Morse in a most interesting debate on 
the floor of the Senate in September, 1964. 49 The matter under 
discussion was an amendment to the Social Security Act, intro¬ 
duced by Senator Joseph Clark of Pennsylvania, to exempt mem¬ 
bers of certain religious sects, especially the Amish, from the 
obligation to pay the social security tax. The Amish have as a tenet 
of their religion that accepting the benefits of insurance is against 
the will of God. Their consequent refusal to pay the social security 
tax has led to friction with federal authorities and in some in¬ 
stances to much publicized seizures of farm equipment to satisfy 
tax obligations. Senator Clark’s amendment exempted from the 
tax any person who belonged to a recognized religious sect, was an 
adherent of the tenets of that sect, and by reason of those tenets 
was conscientiously opposed to accepting the benefits of insurance. 
A further requirement was that it be the practice of the members 
of the sect to which the conscientious objector belonged to make 
provision for its elderly and dependent members and that the 
objector waive his rights to social security benefits. In speaking in 
favor of the amendment. Senator Clark made frequent reference 
to the good character of the Amish people, that they were fine and 
wonderful American citizens, 60 a consideration that we have seen 
has weighed in many discussions of the exemption from military 
service. 

Senator Morse had this to say: 

A precedential principle is in the amendment that could 
spread and be used as a basis for other people pleading for 
similar exemptions in regard to our tax structure on the 
basis ... of good-faith religious beliefs. But let us face the 
issue. Religious freedom does not carry with it any right on 
the part of the holder of any particular religious point of 
view to be exempt from his civil responsibilities. The nearest 
comparison is the question of the conscientious objector in 


49 ICO Cong. Rec. 21356-60 (1964). 
60 Id. at 21356. 
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regard to military service, but even a conscientious objector, 
as we know, is not released of all responsibility of service to 
his government. It becomes necessary for him to serve in 
other ways than in uniform.® 1 

Senator Morse’s distinction between the exemption from mili¬ 
tary service and the proposed social security exemption is not 
entirely satisfactory. If the military objector is required to perform 
some substituted service, so also is the social security objector. 
Under Senator Clark’s amendment, he must belong to a religious 
sect that takes care of its elderly and dependent members, and 
presumably he will carry some share of this burden. Furthermore, 
since the Amish do take care of their elderly and dependent 
members, can it not be argued that there is no pressing need to 
force them into the Social Security System? And if the Amish are 
prohibited by their religion from receiving the benefits of insur¬ 
ance, is it not unjust that they should be required to pay into the 
fund? This argument is similar to that made by Catholic parents 
who send their children to parochial schools against paying taxes 
to support the public school system. Is it not unjust, they say, to be 
required to support an educational system from which they derive 
no benefit? It could be answered that the cases are distinguishable 
in that it is not considered a moral wrong for Catholic parents to 
pay a tax to support the public schools, and indeed only inter¬ 
mittently has it been considered a violation of their religious duty 
to send their children to public schools. 52 But for that matter it is 
not clear that Amish doctrine makes it a sin to pay a tax used to 
provide insurance benefits for others; the gist of the evil seems to 
be in receiving the benefits of insurance oneself. 

Congress did extend an exemption to the Amish along the lines 
of Senator Clark’s amendment as part of the Social Security 
Amendments of 1965. 58 The exemption is conditioned on mem¬ 
bership in a recognized religious sect with certain tenets and a 
practice of taking care of its dependent members. In this respect it 
is similar to the Selective Draft Act of 1917, which required 
membership in a recognized religious sect. Senator Clark included 


51 Ibid. It is curious to note that at another time Senator Morse suggested that 
conscientious objectors to military service were constitutionally entitled to exemp¬ 
tion. 94 Cong. Reg. 7303 (1948). 

52 See Bouscaren and Ellis, Canon Law 744-46 (1957). 

53 79 Stat. 286. 
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the requirement in his amendment in order to meet the argument 
that those exempted from the Social Security System might be¬ 
come public charges. In using the terms “religious,” and “con¬ 
scientiously opposed,” which also find their place in the present 
exemption from military service, the amendment was subjected to 
all the doubts that surround the meaning of these terms. The 
problem of distinguishing religious and conscientious objection 
from philosophical and political objection did not escape Senator 
Thomas Kuchel of California during debate on the amendment. 
He observed that there were people in his state who considered 
the federal income tax an evil and vicious thing and that “I cannot 
say that they make a religion of their convictions, although some 
may.” 54 

Similar to the obligation to render military service is the an¬ 
cient duty of able-bodied citizens to aid in the suppression of 
crime when summoned to do so by the police. 55 If the law 
imposed an obligation to assist another person endangered by a 
criminal assault, that would present still another related situation. 
In both of these cases there is the possibility that the conscientious 
objector will be required to take human life or inflict injury. The 
question of exemption from a duty to act might arise either in a 
criminal prosecution for failure to act, or in a civil action by a 
person injured as a result of the objector’s failure to act. The 
arguments for exemption seem in some respects weaker here than 
in the case of military service. Depending upon the particular 
circumstances, the objector’s assistance in suppressing crime or 
resisting aggression may be essential; he may be the only person in 
a position to prevent a threatened injury. As has been pointed out, 
in the case of military service the fact that others have been 
available in adequate numbers to fight the nation’s wars has been 
an important factor supporting exemption. On the other hand, 
the interest of the community in national survival in time of war 
is greater than its interest in suppressing particular crimes or 
preventing injury to particular persons. 

The obligation to render jury service presents another problem 
of conscientious objection. In a recent case coming to the Supreme 

54 110 Conc. Rec. 21357 (1964). 

55 The connection between the problem of conscientious objection to the 
performance of this obligation and the obligation of military service was noted by 
Mr. Justice Cardozo in his concurring opinion in Hamilton v. Regents, 293 U.S. 245, 
265 n. (1934). 
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Court from the courts of Minnesota, the petitioner had refused to 
serve on a jury because of the biblical injunction, “Judge not lest 
ye be judged/' 56 The trial court held the petitioner in contempt, 
and the Supreme Court of Minnesota affirmed. The Supreme 
Court of the United States, in a per curiam decision, vacated the 
judgment of the Minnesota Supreme Court and remanded the case 
for reconsideration in the light of Sherbert v. Verner . 57 Presum¬ 
ably conscientious objection to capital punishment would, in a 
capital case, present an equally appealing situation for exemption 
from jury service, although of course the prosecution itself will 
usually challenge a person with such a scruple. The need for a 
particular person's services as juror will not ordinarily be as great 
as the need for a person's aid in suppressing crime or resisting 
aggression. Others are usually available for jury service, and per¬ 
sons commonly escape this duty on grounds far less impressive 
than conscientious objection. On the other hand, obtaining com¬ 
petent persons for jury duty can be a serious problem in some 
communities, and the importance of the social function to be 
performed is hardly less than that in aiding the police to suppress 
crime. Perhaps a conscientious objector's exemption from jury 
service should at least be conditioned on the payment of a mone¬ 
tary equivalent or on rendering some substitute service. 58 

A distinction should be drawn between the question of whether 
exemption is to be granted from an obligation to perform some 
task necessary for the welfare of society—military service, the 
suppression of crime, jury duty—and whether a conscientious 
objector should be exempted from a prohibition against engaging 
in certain activities considered destructive of social interests. Thus 
a person may not only object to engaging in war himself, but also 
feel under a moral obligation to interfere in some fashion with the 
nation's war effort. He may, for example, attempt to interfere with 

56 in re Jenison, 375 U.S. 14 (1963). 

57 374 U.S. 398 (1963). For a statement of this case, see infra p. 67. 

58 On remand of the Jenison case, the Supreme Court of Minnesota reversed 
petitioner’s conviction. The Court stated: “Upon reconsideration we have come to 
the conclusion there has been an inadequate showing that the state’s interest in 
obtaining competent jurors requires us to override relator’s right to the free exercise 
of her religion. Consequently we hold that until and unless further experience 
indicates that the indiscriminate invoking of the First Amendment poses a serious 
threat to the effective functioning of our jury system, any person whose religious 
convictions prohibit compulsory jury duty shall henceforth be exempt.” 125 N.W.2d 
588,589 (Minn. 1963). 
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recruitment. 59 In such a case the question is not simply whether 
the conscientious objector should be left alone and not compelled 
to perform a task that would violate his conscience, but whether 
he should be permitted to engage in activity that affirmatively 
interferes with the carrying out of the government’s program. The 
objector may restrict himself to speech and other forms of con¬ 
duct given constitutional recognition and this may reinforce such 
constitutional protection as is attributable to the fact that his 
opposition is conscientious. But, in any case, it seems clear that 
when the objector engages in affirmative conduct and does not 
merely seek immunity from a task generally required, his con¬ 
scientious objection is less likely to receive legal recognition. 60 

The purpose of the foregoing discussion has been to appraise 
the reasons for and against the legislative grant of exemption from 
military service, and for the purpose of comparison to mention a 
few other situations involving legal obligations to which there has 
been or could be conscientious objection. The general assumption 
has been that the Constitution imposes no restrictions on Congress 
in the matter and leaves to it broad discretion to determine the 
appropriate solution to these difficult questions, even to determine 
the relative importance to be attached to freedom of conscience. 
But, inevitably, in the background, there has lurked the question 
of how much discretion the Constitution does in fact leave to 
Congress. Is exemption from military service constitutionally re¬ 
quired? Is it constitutionally permitted? It is time now to turn to 

50 Cf. Schenk v. United States, 249 U.S. 470 (1919); Abrams v. United States, 250 
U.S. 616 (1919). 

00 50 U.S.C. App. 462(a) (1964) makes subject to imprisonment or fine any person 
“who knowingly counsels, aids, or abets another to refuse or evade registration or 
service in the armed forces or any of the requirements” of the Universal Military 
Training and Service Act or Selective Service regulations, or any person “who shall 
knowingly hinder or interfere or attempt to do so in any way, by force or violence or 
otherwise with the administration” of the act or regulations. In Gara v. United 
States, 178 F.2d 38 (6th Cir. 1949), defendant was convicted under the predecessor to 
this statute. Defendant, himself a conscientious objector, had made statements that 
he would oppose the draft and try to induce others not to register. A certain Rickert 
refused to register. When Rickert was arrested, defendant was present and said to 
Rickert, “Do not let them coerce you into changing your conscience.” The court of 
appeals affirmed the conviction, rejecting arguments based on both freedom of 
speech and religion. The Supreme Court affirmed the judgment by an equally 
divided court. 340 U.S. 857 (1950). See also Warren v. United States, 177 F.2d 596 
(10th Cir. 1949), cert . denied, 338 U.S. 947 (1950). 

Interest has recently been stirred on the extent of Congress’ constitutional power 
to punish conduct designed to interfere with or protest the conduct of military 
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these questions, and in examining them it will quickly become 
apparent that many of the same considerations that have been 
mentioned as bearing on the wise exercise of legislative discretion 
are also relevant to the constitutional issues. 


The Constitutional Issues 

What are the constitutional requirements in regard to the 
exemption of conscientious objectors from military service? It is 
necessary to break this question down into two further questions: 
Would it be constitutional for Congress to refuse any exemption 
at all to conscientious objectors? If Congress grants exemption to 
one class of conscientious objectors, is it constitutionally required 
to extend exemption to some other class as well? The answer to 
the first of these questions, whether Congress could withhold any 
exemption whatsoever, has long been thought to be “yes,” but the 
answer to the second question is not at all clear. 

(a) Whether any exemption is required . The matter of ex¬ 
empting conscientious objectors was discussed in the debates in 
the First Congress on the Bill of Rights. 61 The proposed amend¬ 
ments, as debated by the Committee of the Whole of the House of 
Representatives, contained the following provisions: “A well regu¬ 
lated militia, composed of the body of the people, being the best 
security of a free state, the right of the people to keep and bear 
arms shall not be infringed; but no person religiously scrupulous 
shall be compelled to bear arms.” 62 In the course of the debate, 
Mr. Benson of New York moved to have the clause relating to 
those religiously scrupulous struck out. 

He would always leave it to the benevolence of the Legisla¬ 
ture, for, modify it as you please, it will be impossible to 
express it in such a manner as to clear it of ambiguity. No 


operations by the government, and in particular the military operations in Vietnam. 
In August, 1965, an amendment was enacted to 50 U.S.C. App. 462(b) (1964) by 
which it was made an offense to destroy a registration certificate. 79 Stat. 586. In its 
report on this measure, the House Armed Services Committee stated that it shared 
“the deep concern expressed throughout the Nation over the increasing incidences 
in which individuals and large groups of individuals openly defy and encourage 
others to defy the authority of their Government by destroying or mutilating their 
draft cards." U.S. Code Cong. & Admin. News 3429 (Sept. 20,1965). 

61 1 Annals of Cong. 749-51 (1789). 

62 Id. at 749. See a similar provision in the amendments as introduced by Madison. 
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man can claim this indulgence of right. It may be a religious 
persuasion, but it is no natural right, and therefore ought to 
be left to the discretion of Government. . . . 

I have no reason to believe but the Legislature will always 
possess humanity enough to indulge this class of citizens in a 
matter they are so desirous of; but they ought to be left to 
their discretion. 03 

Although Mr. Benson's motion to strike the clause was lost in 
the Committee of the Whole, no such clause was in fact included 
in the Bill of Rights as finally adopted. From this it can be argued 
that no constitutional right to exemption on the basis of conscien¬ 
tious objection was intended to be conferred by the general 
language of the free exercise clause of the First Amendment. 

It was in 1905, in Jacobson i/. Massachusetts / 4 that the Court, 
speaking through Mr. Justice Harlan, first found occasion to refer 
to the question. A person, said the Court, “may be compelled, by 
force if need be, against his will, and without regard to his 
personal wishes or his pecuniary interests, or even his religious or 
political convictions, to take his place in the ranks of the army of 
his country and risk the chance of being shot down in its de¬ 
fense." 65 But this was said only by way of dictum, for the case was 
one in which the question was whether compulsory vaccination 
was constitutional. The statement about the duty to perform 
military service was made simply as part of the supporting rea¬ 
soning. 

In the Selective Draft Law Cases,™ decided in 1918, the Court 
stated that, “the very conception of a just government and its duty 
to the citizen includes the reciprocal obligation of the citizen to 
render military service in case of need. . . .” 67 Here again, so far 
as concerns the question of whether Congress is bound to grant an 
exemption to conscientious objectors, the statement of the Court 
is dictum. The case involved an attack upon the Selective Draft 
Law of 1917 by persons who were not conscientious objectors, at 
least in the sense in which that term has been used in this article. 
They argued, among other things, that the act could not constitu¬ 
tionally be applied to them because it exempted certain types of 

«3/d.at 751. 

04 197 U.S. 11. 

os id. at 29. 

00 245 U.S. 366. 

07 id, at 378. 
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conscientious objectors and ministers of religion. The decision of 
the Court, which sustained the application of the act to the 
petitioners, thus related not to the question of whether Congress is 
bound to grant any exemption to conscientious objectors, but 
whether it is permissible for Congress to grant an exemption and 
what the scope of the exemption is required to be. The decision 
thus related to the second aspect of the constitutional problem, 
which will be discussed shortly. 

In United States v . Macintosh , 68 a case already referred to in 
another connection, the Court, through Mr. Justice Sutherland, 
vigorously rejected the statement, made in respondent’s brief, that 
it was a fixed principle of the Constitution that a citizen could not 
be forced to bear arms against his conscientious scruples. 

This, if it means what it seems to say, is an astonishing 
statement. Of course, there is no such principle of the Consti¬ 
tution, fixed or otherwise. The conscientious objector is re¬ 
lieved from the obligation to bear arms in obedience to no 
constitutional provision, express or implied; but because, and 
only because, it has accorded with the policy of Congress thus 
to relieve him. . . . The privilege of the native bom con¬ 
scientious objector to avoid bearing arms comes not from the 
Constitution, but from the acts of Congress. That body may 
grant or withhold the exemption as in its wisdom it sees fit; 
and if it be withheld, the native-born conscientious objector 
cannot successfully assert the privilege. No other conclusion is 
compatible with the well-nigh limitless extent of the war 
powers . . . which include, by necessary implication, the 
power, in the last extremity, to compel the armed service of 
any citizen in the land, without regard to his objections or his 
views in respect of the justice or morality of the particular 
war or of war in general. 69 

The question in this case, however, as has already been pointed 
out, was not whether Congress was constitutionally required to 
exempt conscientious objectors, but whether by very general lan¬ 
guage relating to the oath of allegiance and attachment to the 
principles of the Constitution, Congress intended to impose as a 

68 283 U.S. 605 (1931). United States v . Bland, 283 U.S. 636 (1931), was a com¬ 
panion case. United States v . Schwimmer , 279 U.S. 644 (1929), decided two years 
before, and also a naturalization case, involved facts and holding similar to Mac - 
intosh. 

60 283 U.S. at 623-24. 
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requirement for naturalization that an alien promise to bear arms 
in defense of the country notwithstanding his conscientious 
scruples. Chief Justice Hughes, dissenting, pointed out that this 
was the question presented for decision, and not “whether the 
Congress may in its discretion compel service in the army in time 
of war or punish the refusal to serve. That power is not here in 
dispute.” 70 At the same time, if the decision in the Macintosh case 
were unimpaired by subsequent decisions of the Court, it would 
afford strong support for the proposition that Congress is not 
constitutionally required to exempt conscientious objectors. The 
assumption that this proposition is correct constitutes an impor¬ 
tant element in the reasoning supporting the Court’s view of the 
requirements for naturalization. It is hardly conceivable that the 
Court would have found that Congress intended to impose upon 
aliens as a prerequisite for citizenship that they promise to bear 
arms in spite of conscientious scruples, if Congress actually had no 
constitutional power to require conscientious objectors to bear 
arms, at least not native-born conscientious objectors who had 
made no such promise. 

But the decision in the Macintosh case, as has already been 
noted, was expressly overruled by Girouard v . United States . 71 
There the Court, relying on Chief Justice Hughes’ dissent in 
Macintosh, held that the refusal to promise to take up arms did 
not indicate a lack of attachment to our institutions, nor render a 
person incapable of taking the oath of allegiance. The whole 
absolutist political philosophy of the Macintosh case was rejected. 
Prof. Leo Pfeffer, in his discussion of this matter, observes that the 
overruling of Macintosh by Girouard does not affect the authori¬ 
tativeness of the statement in Macintosh that conscientious objec¬ 
tors have no constitutional right to exemption. 72 It is probably 
true that the decision in Girouard does not create any implication 
that there is such a right, but at the same time it certainly does 
destroy any precedential value that Macintosh may have had for 
the proposition that there is not. The question simply stands as if 
Macintosh had never been decided. 


70/d. at 627. Both the dissent of Chief Justice Hughes and the opinion of the 
Court itself in its heavy reliance on the war power suggest that there may be a 
difference in Congress’ power to compel service from conscientious objectors 
depending on whether the nation is at war or peace. 

71328 U.S. 61 (1946). 

72 Pfeffer, Church, State, and Freedom 505 n. 31 (1953). 
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Hamilton v. Regents 73 was an appeal from a judgment of the 
Supreme Court of California denying a writ of mandamus to the 
Regents of the University of California to permit petitioners to 
study at the university without complying with the Regents' 
requirement that all able-bodied male students take certain 
courses in military science. Petitioners were conscientiously op¬ 
posed on religious grounds to participating in such courses. In 
affirming the judgment of the state supreme court and rejecting 
petitioners' contention that the Regents' requirement invaded 
their constitutionally protected religious liberty, the Court relied 
heavily on language from the Macintosh case, and in particular on 
the Court's statement in that case that exemption of conscientious 
objectors from military service was a matter of legislative grace 
and not of constitutional right. The majority reasoned from the 
proposition that conscientious objectors have no constitutional 
right to be free from actual military service and participation in 
war to the conclusion that of course they have no constitutional 
right to be relieved of the lesser burden imposed by the Regents' 
requirement. 

Mr. Justice Cardozo's concurring opinion, in which Justices 
Brandeis and Stone concurred, took pains to point out the narrow 
holding of the case: When attendance at a state university is 
conditioned on taking courses in military instruction, and the 
taking of such courses does not involve any pledge to engage in 
actual military service, no constitutional right is invaded. Al¬ 
though Mr. Justice Cardozo himself refers at one point to the 
traditional exemption of conscientious objectors from military 
service as an act of grace, he is careful to make clear that, “there is 
no occasion at this time to mark the limits of governmental power 
in the exaction of military service when the nation is at peace.'' 74 
Thus, although the decision does stand for the proposition that 
conscientious objectors can be compelled to forego certain benefits 
and carries on the tradition of assuming that the exemption of 
conscientious objectors from military service is not constitution¬ 
ally required, it does not in fact constitute a conclusive precedent 
to that effect. 

Finally, there is In re Summers , 75 In that case the petitioner 
was denied admission to the Illinois Bar on account of his con- 


73 29$ U.S. 245 (1934). 

74 id. at 265. 

75 325 U.S. 561 (1945). 
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scientious objection. The Supreme Court of the United States 
held that exclusion on this ground did not deprive petitioner of 
his constitutionally protected religious liberty. Petitioner was con¬ 
scientiously opposed not only to war, but also to the use of force in 
any situation, even to repress domestic crime or in self-defense. 
But in sustaining the action of the state supreme court, the Court 
concerned itself solely with petitioner's unwillingness to perform 
military service. Applicants for admission to the Illinois Bar were 
required to take an oath to support the constitution of Illinois. 
The constitution of Illinois contained a provision requiring all 
able-bodied male citizens of petitioner's age group to serve in the 
militia in time of war and provided no exemption for conscien¬ 
tious objectors. The Supreme Court of Illinois found that in view 
of this provision and petitioner's unwillingness to perform mili¬ 
tary service, he could not take the oath to support the state 
constitution and therefore was not entitled to admission to the 
bar. It was the exclusion of petitioner from the bar on this ground 
that the Court found did not violate his federal constitutional 
rights. 

An alternative or additional basis for excluding petitioner was 
SU gg es ted in a letter of the secretary of the state Committee on 
Character and Fitness. 70 The secretary suggested that petitioner's 
°PP os iti° n to the use °f force in any situation was somehow 
inconsistent with the obligations and role of any attorney. It was 
not explained why this should be so. Could it be argued that 
petitioner might exceed the bounds of legal ethics in order to 
protect his clients from judgments that might ultimately be en¬ 
forced against them by means that he deemed immoral? Or was 
there a danger that petitioner might fail to prosecute vigorously 
the interests of his clients for fear that he would sooner or later be 
expected to set into motion the power of the state to enforce 
judgments in their favor? These are exceedingly feeble arguments. 
Furthermore, there is surely a difference between what is expected 
of a prosecutor or a policeman and what is expected of a private 
attorney. Unless a prosecutor believes in the morality of the use of 
force by the state, he may be less than fully devoted to the 
purposes of his office. But within the ranks of the bar, there is 
surely room for, and perhaps even a necessary role to be played by, 
attorneys who do not accept all the orthodox presuppositions of 


70 Id, at 563-64 n. 3. 
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the governmental system. It was perhaps because of the weakness 
of the arguments that could be mustered to support the suggestion 
made by the secretary of the Committee on Character and Fitness 
that led the Supreme Court of the United States to rest its decision 
exclusively upon petitioner’s unwillingness to perform military 
service. 

Unwillingness to perform military service, however, is itself not 
a very persuasive reason for exclusion from the bar. What effect 
does such a belief have on a person’s usefulness and integrity as a 
lawyer? The only argument that can be made is that petitioner’s 
unwillingness to comply with a requirement of the state constitu¬ 
tion, if in some remote contingency it should be invoked (the 
provision in the Illinois Constitution relating to service in the 
militia had not in fact been invoked since the Civil War), indi¬ 
cated a lack of commitment to the state and its laws that would 
undermine his reliability as an attorney. Conscientious objection 
to any obligation imposed by state law could be made a basis for 
the same argument. 

As might be expected, the Supreme Court of the United States 
in its decision in the Summers case relied heavily on United States 
v. Macintosh. If the United States could exclude an alien from 
citizenship because he was conscientiously opposed to war and 
therefore could not take the oath of allegiance, then a state could 
exclude from the legal profession one who did not manifest full 
and complete allegiance to the state and its constitution. The 
Court also referred to the Hamilton decision. 

There is certainly some doubt today whether the Summers 
decision is still good law. At the time of the decision, Mr. Justice 
Black, joined by three others, vigorously dissented, pointing out 
the seriousness of excluding from the legal profession a large 
number of valuable and responsible citizens, including the 
Quakers. He expressed his opposition to the Macintosh decision 
and the political philosophy it proclaimed, and subscribed to the 
views put forward in dissent by Chief Justice Hughes. The very 
next year the Hughes-Black position on the naturalization ques¬ 
tion became law in the Girouard case. It seems very possible that if 
at that time the Summers decision had been reconsidered, it would 
also have been overruled. Insofar as the Macintosh absolutist 
political philosophy supported the Summers decision, that support 
was now destroyed. Could it not also be argued that since Mac¬ 
intosh had fallen, Summers also had to be overruled, for to deprive 
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a citizen of the right to practice law is a more serious matter than 
to withhold citizenship from an alien. On the other hand, in the 
naturalization cases the Court was only seeking to construe an act 
of Congress, not to delineate the extent of Congress’ constitutional 
power, whereas in Summers it was confronted with an authori¬ 
tative exposition of state law by the state’s highest court, and thus 
was required to decide whether the law as thus construed was 
consistent with the Fourteenth Amendment. The Summers deci¬ 
sion could probably be overruled without disturbing the Hamil¬ 
ton case; the interest of the state in excluding conscientious 
objectors from the legal profession would seem to be less than its 
interest in assuring that a certain proportion of the population 
receive military instruction. 

The majority in the Summers case stated once again that ex¬ 
emption of conscientious objectors from military service was by 
grace of the legislature and not by constitutional right, citing 
Hamilton and Macintosh. Even Mr. Justice Black, in his dissent, 
observed that “it can be assumed that the State of Illinois has the 
constitutional power to draft conscientious objectors for war duty 
and to punish them for a refusal to serve as soldiers,” and he went 
on to say, what was not strictly correct, that these were “powers 
which this Court held the United States possesses in United States 
v. Schwimmer . . . and United States v. Macintosh’’ (emphasis 
added). 77 The overruling of Macintosh and the consequent weak¬ 
ening of Summers may cast some doubt on the correctness of this 
assumption. But even if Summers is still good law, it does not 
finally conclude the question any more than did the Hamilton 
case. These cases stand only for the proposition that in certain 
circumstances the interests of government are sufficient to justify 
requiring a conscientious objector to forego his conscientious 
scruples if he wishes to obtain certain advantages or benefits. This 
is still some distance from saying that in time of peace or war the 
government may use the criminal law to compel a person to 
perform military service when to do so would violate his con¬ 
science. 

In estimating the likely holding of the Court today on the 
question of whether Congress may deny exemption altogether to 
conscientious objectors, one must take into account decisions on 
related problems since the Summers case. Perhaps most relevant is 


T! Id. at 576. 
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Sherbert v. Verner . 78 That case involved the denial by a state of 
unemployment compensation to a Seventh-Day Adventist. There 
was employment available to the petitioner, but it would have 
required her to work on Saturdays, which she refused to do on 
religious grounds. The Supreme Court set aside the state's denial 
of unemployment compensation. Under one reading of the Court’s 
decision, a state must provide unemployment compensation for a 
person who will not work on Saturday for religious reasons, even 
though the state has a general rule denying compensation to per¬ 
sons whose unavailability for work is due to merely personal rea¬ 
sons. If a state must carve out an exemption of this sort in favor 
of the free exercise of religion, perhaps the national government 
is required to carve out a similar exemption in favor of those who 
for religious reasons are opposed to participation in war. But it 
could be said that the nation’s interest in raising armies exceeds 
any interest a state may have in denying unemployment compen¬ 
sation to a particular class of persons. 

If Congress continues to pursue its historic policy of granting 
exemption to conscientious objectors, the question of its constitu¬ 
tional power to withhold exemption altogether will never be 
squarely presented. If the question should ever arise, the situation 
of the nation at that time and the passions of the day will doubtless 
play a crucial role in determining the answer that is given. The 
war power of the government is very great; the interest of the 
nation in compelling the services of conscientious objectors is 
small or great according to the circumstances, and the complex of 
factors that make up this interest has already been discussed. That 
the interest of the objector in avoiding a course of conduct 
repugnant to his conscience is entitled to considerable weight is 
what has given rise to the whole problem. In conclusion one can 
perhaps hazard the suggestion that in spite of relevant precedents 
and impressive dicta sprinkled through the decisions of the Court 
over many years, the answer to this constitutional question is 
slightly less certain today than it was thirty years ago. 

(b) The scope of exemption required . 79 Let us turn now to the 
second aspect of the constitutional question, whether it is permis- 


78 374 U.S. 398 (1963). 

70 In attempting to understand the problems dealt with in the following section 
of this article, I have been much enlightened by conversations with Mr. Bruce 
Terris of the Solicitor General's Oflice. But of course he is not to be charged with 
responsibility for anything that I have said. 



68 JOHN H. MANSFIELD 


[1965 


sible for Congress to grant an exemption and what the scope of 
such an exemption is required to be. 

Would an exemption of all persons conscientiously opposed to 
participation in war be constitutionally unobjectionable? As has 
been suggested, it may be that this is how the present section 6(j) 
is now to be read, under the Seeger decision. However, as has also 
been pointed out, 6(j) probably must still be considered to be 
somewhat more restricted than this. Even under the Court’s lib¬ 
eral construction of the term ‘‘religious belief,” there would still 
seem to remain forms of opposition to war which although en¬ 
titled to be considered conscientious are not founded on religious 
belief. 

There are those who have suggested that the test of whether an 
enactment violates the religion clauses of the First Amendment— 
the non-establishment clause and the free exercise clause—is 
whether the legislation imposes a burden or confers a benefit 
according to a classification that is in terms of religion. 80 Under 
this test, the exemption suggested would not be open to objection. 
Those opposed to war for religious reasons would be benefited 
simply as members of the class of those conscientiously opposed, a 
class determined on a basis other than religion. It would seem, 
however, that the terms of classification of a statute cannot be 
considered conclusive of the question of constitutionality. In spite 
of the absence of a religious classification, the principal effect and 
purpose of a statute may be to aid or suppress religion and to do so 
because it is religion. On the other hand, in certain circumstances a 
religious classification may be justified by the presence of impor¬ 
tant non-religious considerations and, perhaps, historical practice. 
The absence of a religious classification is, however, an important 
indication of the existence of a legislative purpose other than to 
aid or burden religion, and the existence of such a purpose does 
have a significant bearing on whether there is a violation of the 
religion clauses of the First Amendment. 

Substantial reasons have already been suggested why Congress 
should wish to exempt conscientious objectors other than a desire 
to aid religion or indeed to aid conscientious objection in general 
as a form of belief. Among the reasons that have been suggested 
are the experienced futility of attempting to compel this class of 
persons to perform military service and the dangers and burdens 


80 £.g v Kurland, Religion and the Law ( 1962 ). 
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to the armed forces if they are inducted. If exemption is granted, 
there is at least the possibility that they will perform some useful 
non-military service for the community. In addition, there may be 
reason to fear that if conscientious objectors are not exempted, 
their cause will be strengthened and ultimately constitute a more 
serious threat to the nation’s military program than the small 
drain on manpower that results from an exemption. 

Other reasons for exemption have been suggested that may seem 
to approach a legislative purpose to aid a particular form of belief. 
It has been suggested, for example, that exemption may rest upon 
a desire to reward a class of citizens considered to be of good 
character and noted for their contributions to the community. But 
here the aim is not to aid these persons because of their belief 
about the immorality of war, but because of other characteristics 
that they possess which are deemed important and valuable to 
society. It has also been suggested that exemption may reflect a 
belief that conscientious objectors perform a useful function in 
keeping alive the ideal of non-violence and the belief that war is 
not inevitable. This is a reason for exemption that comes very 
close to a purpose to aid a particular belief and to aid it because of 
its content. The belief aided, however, is not necessarily a reli¬ 
gious belief, and in any case this is only one and hardly the most 
important of the reasons that support exemption. 

Persons with standing to object to an exemption extending to all 
conscientious objectors will be those who are opposed to military 
service because it is dangerous or burdensome, or persons whose 
opposition rests upon considerations, possibly social, economic, or 
political, that are not sufficiently fundamental to be considered 
conscientious. Their attack will presumably be based upon due 
process and equal protection principles, and also perhaps on the 
free speech guarantee of the First Amendment insofar as it im¬ 
poses some limits on what government may do in the way of 
promoting particular beliefs or opinions, even when they are not 
religious. The question involved is the same as that presented by 
any of the exemptions from military service that Congress confers, 
exemptions, for instance, for students, agricultural workers, work¬ 
ers in certain industries, persons with dependents, and so forth: 
Is the exemption arbitrary, or is it a reasonable means to a 
permissible governmental objective? It would seem clear from the 
reasons that have been enumerated that an exemption of conscien¬ 
tious objectors satisfies such a constitutional test. There is a rea- 
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sonable basis for a legislative distinction between conscientious 
objectors and other sorts of objectors. 

Objection to an exemption that extends to all conscientious 
objectors might be based on the religion clauses of the First 
Amendment. It could be argued that the inclusion in the ex¬ 
empt class of persons whose objection to war is on religious 
grounds constitutes an establishment of religion. Or it might be 
said that although the statute is put in terms of conscientious 
objection, this in substance is the same thing as religious objec¬ 
tion, and so again there is an establishment. In regard to the first 
argument, there would be the gravest doubt whether an exemp¬ 
tion of all conscientious objectors except those whose objection is 
founded upon religious belief would be consistent with the free 
exercise clause. The non-establishment clause must not be read to 
authorize a discrimination against religion solely because it is 
religion. So far as the complaint is that conscientious objection in 
fact means religious objection, and so there is an establishment of 
religion, it is met by the arguments to be suggested next in 
justification of an exemption explicitly in terms of religion. 

Assume that Congress provides only for the exemption of reli¬ 
gious conscientious objectors and that this is attacked by com¬ 
plainants who are not conscientious objectors at all. Such persons 
might have standing to complain of the exemption even though it 
is clear that Congress could draw a broader and constitutionally 
valid exemption, extending to all conscientious objectors, that 
would still leave the complainants subject to military service. 
Paradoxically, these complainants would be better off under the 
narrower exemption of which they complain than under a broader 
exemption for all conscientious objectors, for with the narrower 
exemption there are more persons to share the burden of military 
service with them. A principal argument in defense of an exemp¬ 
tion of religious conscientious objectors is that such an exemption 
preserves values inherent in religious liberty, values expressly 
recognized by the free exercise clause of the First Amendment. 
Even though the First Amendment may not compel Congress to 
make this accommodation to religious belief, in doing so Congress 
acts consistently with the spirit of the Amendment. Furthermore, 
in granting the exemption, Congress does not simply determine to 
confer a benefit on religion that improves its position relative to 
other elements and forces in society. It acts to relieve the exercise 
of religion of a burden that would otherwise be imposed by the 
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action of the government itself, for it is the government that 
creates the obligation of military service. The case is similar to 
that of providing chaplains for the armed forces: since persons 
are compelled to enter the armed forces and are removed from 
their ordinary religious ministers and facilities, it is permissible 
for the government to take steps to alleviate the burden on the 
practice of religion that its own action has created. 

It may be worth asking whether an objection to an exemption 
of religious objectors made by persons who are not even conscien¬ 
tious objectors is founded on the non-establishment clause or the 
free exercise clause. It would seem that the non-establishment 
clause furnishes the most obvious vehicle for the objection, since 
the gist of the complaint is that there is a preference of religion. 
And yet the objection can also be stated in terms of the free 
exercise clause. A person who is not within the exemption, 
whether he is a person of no religion at all or his religious beliefs 
do not lead him to a position of conscientious objection, is dis¬ 
advantaged and compelled to perform military service because he 
does not have a particular religious belief. There is a causal 
connection between his belief, or lack of it, and the fact that he 
must perform military service. There is no escaping this fact, and 
it is only a partial answer to say to this complainant that he is not 
asked to engage in conduct inconsistent with his conscience. The 
full answer would seem to be the same as that which must be given 
to a complaint under the non-establishment clause: Such infringe¬ 
ment of religious liberty as may result is not constitutionally 
prohibited because the exemption as Congress has drawn it is 
designed to achieve permissible non-religious objectives and also 
to avert a burden on the free exercise of religion much more 
serious than any that can be complained of by persons who are not 
even conscientious objectors. 81 

A much more difficult problem is presented when complaint is 
brought by persons who are conscientious objectors though not 
religious objectors. Is there any answer to the argument of these 
persons that drawing the line so as to exclude them violates the 
religion clauses of the First Amendment? Either it is an establish- 

81 Another view of this matter is that the nonbeliever should find his protection 
primarily in the free speech provision of the First Amendment and not in either of 
the religion clauses. These clauses, it is argued, were directed historically to the 
status of religion and religious belief. Howe, The Garden and the Wilderness 153- 
54, 156-57, 160 (1965). 
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ment of religion, or there is an abridgment of the free exercise of 
religion, that is to say, of the conscientious objectors’ right not to 
be religious. There is a statutory classification in terms of religion, 
and the clear effect of the exemption is to prefer those with 
religious belief over those without it. What prevents the non¬ 
religious conscientious objector from securing exemption is simply 
the fact that his conscientious objection does not have a religious 
basis. True, there are social and political reasons that justify the 
exemption of the religious objector, but these reasons, it can be 
argued, are equally present in the case of the non-religious con¬ 
scientious objector. The only basis for distinguishing between the 
two types of conscientious objectors is that one is religious and the 
other is not. It follows that the purpose of the exemption is to 
benefit religion. 

A crucial inquiry, therefore, is whether there are non-religious 
social and political reasons for exemption that apply to the re¬ 
ligious objector but not to the non-religious objector. It might be 
suggested, first, that withholding exemption from the religious 
objector is less likely to induce willingness to perform military 
service than in the case of the non-religious objector. Because the 
religious objector’s position is derived from a more elevated and 
awesome source, and often involves the apprehension of divine 
judgment, he is less likely to abandon or act inconsistently with 
his conscience than the non-religious objector. This statement is 
easier to make than to support with any convincing evidence 
about human psychology and conduct. Can one really say that 
non-religious conscientious persons are less loyal to the obligation 
they feel than religious objectors? Furthermore, the statement 
about the apprehension of divine judgment applies only to certain 
forms of belief within the general category of religion. 

Resentment and hostility toward government, the erosion of a 
sense of obligation to the legal order, serious social disunity—all 
these are as much the fruits of conflict between non-religious 
conscience and political obligation as between religious conscience 
and political obligation. We have spoken before of the resentment 
felt by the person who is punished for being faithful to what he 
believes is right, and also the resentment felt by one who has 
betrayed his conscience under pressure. Is there any reason to 
think that these feelings are less likely to be generated in the case 
of non-religious conscience? The suppression of non-religious 
conscience would seem just as fraught with the danger that the 
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cause of conscientious objection will simply be strengthened, and 
that ultimately there will be created a much more serious problem 
for the government. Yet one cannot entirely forget that it has been 
the conflict between religion and government that historically has 
given rise to the appreciation that it is necessary to provide special 
recognition for the claims of conscience if serious social disorder is 
to be avoided. 

One of the reasons for exemption that has been suggested is that 
it is to the advantage of the country not to alienate, and in a sense 
to reward, a class of citizens of good character and noted for their 
contributions to the community. The purpose here, it can be said, 
is to reward religious conscientious objectors not for their religion, 
nor because they are conscientiously opposed to war, but for what 
might be described as their redeeming characteristics. But are 
religious conscientious objectors better citizens than non-religious 
conscientious objectors? The argument might have had some 
weight when exemption was limited to members of the historic 
peace churches, which had an impressive record of integrity and 
service to the community, but now exemption extends to all 
religious objectors. The argument that religious conscientious 
objectors perform a socially useful function in keeping alive an 
ideal of non-violence, a belief that war is not an inevitable method 
of settling disputes between nations, and a belief that war should 
be subject to moral limitations, is equally applicable to non¬ 
religious conscientious objectors. They stand for the same ideals. 
If Congress prefers the religiously based ideals simply because they 
are religious, is that not an impermissible preference for religion? 

The argument that a serious impact on military manpower will 
result if non-religious as well as religious objectors are exempted 
cannot be sustained. The answer of the non-religious objector is 
that in this case exemption should be determined by lot; only thus 
can a preference of religion be avoided. There is no sound 
argument that as a matter of proof it is easier to determine the 
sincerity of a religious objector. Such an argument might have 
carried weight when exemption was limited to members of 
churches with pacifist doctrines, but there is no such restriction 
in the statute now. 

As has been suggested, in deciding whether an exemption 
should be allowed and what its scope should be, Congress will 
inevitably be concerned with the matter of public acceptance, and 
especially acceptance by those who are subject to military service. 
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Can it be argued that an exemption limited to religious objectors 
is justified because more likely to secure acceptance than one that 
includes non-religious objectors? Actually, it is doubtful that more 
than a relative handful of persons are ever aware of the exact scope 
of the exemption provided for conscientious objectors. Further¬ 
more, even if exemption is limited to religious objectors, most 
members of the public will not see much difference between an 
objector of Seeger’s type, now considered to be religious, whose 
religion is quite remote from what most people in this country 
take to be religion, and the non-religious conscientious objector. 
If they resent the exemption of the one, they will resent the 
exemption of the other. Even assuming a substantial impact on 
public opinion resulting from the exemption of non-religious 
objectors, is this a constitutionally acceptable reason for refusing 
to exempt them? Is it not the responsibility of government, under 
the First Amendment, to refrain from lending support to a 
public preference for religion, no matter how widely shared it may 
be and even though resisting this preference may pose serious 
practical problems ? 82 

It has been pointed out that the free exercise clause embodies 
the belief that important values inhere in freedom of religion. In 
particular, there is the moral value of a person acting in accord 
with his conscience, and the moral value of government not 
attempting to compel him to do otherwise. Doubtless the violation 
of the non-religious conscience also constitutes a moral evil, but 
does the free exercise clause stand for the proposition that it is a 
greater evil for a man to betray a religious conviction than a non¬ 
religious though conscientious conviction, and a greater evil for 
government to attempt to induce or force him to do so? It is a 
greater evil, perhaps, because of the more elevated and awesome 
source of the obligation in the mind of the believer. 

We seem here to touch the heart of the problem. Is Congress 
entitled to give special protection to freedom of religious con¬ 
science, finding in its exercise a particular moral and social value, 
and citing as justification for its action the recognition of this value 
in the free exercise clause of the First Amendment? Is it entitled to 
extend this protection even though it must frankly be recognized 
that to do so does result in some advantage to religious belief and 
does indirectly disadvantage those who do not profess the particu- 


82 Cf. Cooper v. Aaron, 358 U.S. 1 (1958). 
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lar religious belief protected? The disadvantage to non-belief, so 
the argument runs, does not compare in importance with the 
value that is to be attached to the free exercise of a religious belief 
actually held and to the avoidance of suppressing religious con¬ 
science. It should be remembered that what is involved here is 
only a protective exemption, shielding the religious objector from 
a burden that the action of government itself would otherwise 
impose, and not a case of governmental aid to religion in the 
absence of any threatened governmental burden. This argument is 
bolstered by an argument from history. From the origins of the 
country it is religious objection that, more or less comprehen¬ 
sively, has received protection, and when the elements of a ques¬ 
tion are as disputable as they are in this case, and an exemption of 
whatever scope is necessarily subject to difficulties, history should 
be accorded constitutional significance. 

The contrary view is that all the First Amendment permits in 
the way of protection of religion is that Congress refrain from 
enacting legislation that burdens religion as the result of a statu¬ 
tory classification on the basis of religion, or whose purpose is to 
burden religion. As long as this is avoided, religious believers have 
no constitutional cause for complaint. For Congress to take further 
steps to protect them is to establish religion or to abridge the free 
exercise of religion, or of non-belief, by others. That this formula¬ 
tion may be too rigid to provide in all instances the protection 
that the free exercise clause would seem to contemplate, at least if 
it is to be given a meaning different in scope from that of the non¬ 
establishment clause, is suggested by a number of specific cases that 
can be mentioned: provision of chaplains for the armed forces, 
exemption from a Sunday closing requirement for those who must 
remain closed on another day of the week because of religious 
beliefs, and exemption from a general prohibition against the use 
of intoxicating liquors in favor of their use in religious cere¬ 
monies . 83 


83 In regard to this last situation, see the exception in the National Prohibition 
Act for the use of “wine for sacramental purposes.’* Tit. II, § 3, 41 Stat. 308 (1919). 
The California Supreme Court recently reversed the conviction of some Navajo 
Indians for possession of peyote in violation of a state statute. Defendants, members 
of “The Native American Church,” consumed the peyote as an essential part of a 
religious ceremony. The court held that no compelling state interest had been 
demonstrated to justify the serious burden on the practice of defendants’ religion 
that would result from the application of the statute. People v. Woody, 394 P.2d 813 
(Cal. 1964). 
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It may be, however, that in the case of conscientious objection 
from military service the application of this test does provide the 
least unsatisfactory solution to a difficult problem. For the truth of 
the matter is that there are really no convincing reasons why the 
religious objector should be exempt and not the non-religious 
conscientious objector. This is because any distinction between 
the two forms of objection is highly debatable and largely a matter 
of degree. All that could be suggested in the earlier discussion of 
this distinction was that the religious objector's opposition rests on 
somewhat more fundamental grounds than that of the non¬ 
religious conscientious objector and makes reference to realities 
that can more easily be described as spiritual. But the non-religious 
conscientious objector's opposition does rest on basic propositions 
about the nature of reality and the significance of human exist¬ 
ence; this is what distinguishes it from objection that is not even 
conscientious. Even if the non-religious conscientious objector 
does not subscribe to the answers nor perceive the vision of the 
religious objector, he does at least address himself to questions that 
are nearly as fundamental, and it is in respect to the dialogue 
within this general area of fundamental issues that government 
should take care not to prefer one answer over another. These 
elements of the problem furnish a basis for distinguishing those 
cases in which religious belief is given some preference by govern¬ 
ment not over conscientious belief, but over opinions or activities 
that cannot claim to deal with such fundamental issues . 84 

This whole problem does not of course arise if the notions of 


84 This distinction is not made entirely clear, or perhaps was not considered to be 
important, in Howe, The Garden and the Wilderness. In discussing whether prefer¬ 
ence for religious belief is constitutionally permissible, no distinction is drawn in 
regard to whether the preference given is over those whose position is at least con¬ 
scientious although not religious, or not even conscientious. “Perhaps the time has 
come when new concepts of equality, traceable, perhaps, to the assurances of the 
Fourteenth Amendment, should be given controlling effect—when, for instance, we 
should give to the humanistic objector to war the same exception from combat duty 
that is given to the conscientious objector. Perhaps those states which grant to 
Sabbatarians exemption from the penalties of the Sunday laws should be compelled, 
while they give the religious commitment that degree of consideration, to extend 
the same benefit to those persons who find Sunday's business more profitable than 
Saturday’s. Perhaps if Jehovah’s Witnesses are given constitutional immunity from 
compulsions to salute the flag, all persons who find such patriotic ritual distasteful 
should be entitled, on principles of equality, to claim the same immunity. Perhaps 
if religious societies are permitted to build their churches in residential areas, 
equality entitles the Odd Fellows to build their halls in the same sections of town.” 
Howe, op. cit . supra note 82, at 165. 
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religious and conscientious are merged. The difficulty of answer¬ 
ing the problem generates pressure for their merger. It was the 
Supreme Court’s realization of the difficulty of the problem that 
led it in the Seeger case to interpret section 6(j) so as virtually to 
accomplish this merger. 

Very similar to the exemption of religious conscientious objec¬ 
tors from military service is the exemption from Sunday closing 
laws of those who must remain closed on Saturday because of their 
religious belief. The Court has indicated that although such an 
exemption is not constitutionally required, it is constitutionally 
permitted. 85 In some ways this is not as strong a case for exemp¬ 
tion as that of military service. The Jewish merchant is not 
commanded by law to engage in conduct contrary to his con¬ 
science and punished for refusing to do so; he is not commanded 
to stay open on Saturday. The practice of his religion is more 
indirectly burdened. Since his religion requires him to be closed 
on Saturday and the law on Sunday, he must stay closed for two 
days and thus lose a day’s business as compared with other mer¬ 
chants. Furthermore, requiring a person to participate in the 
killing of human beings would seem a more serious injury to 
conscience than requiring him not to observe a religiously com¬ 
manded day of rest, although this may be testing the importance 
of a religious belief by a standard external to the religion and 
unacceptable to the believer. On the other hand, the community’s 
interest in a single day of rest is surely less than its interest in 
national defense. It should be noted that in both cases a substitute 
burden is imposed upon the person exempted: in the case of the 
conscientious objector the duty to perform non-military service, 
and in the case of the Sabbatarian the duty to remain closed on 
Saturday. In neither case can the substitute burden be considered 
a complete equivalent of the burden from which the person is 
relieved. Being open on Sunday when everyone else is closed is 
more advantageous than being open on Saturday. In regard to the 
question that we have just been discussing of the non-religious 
conscientious objector's right to be exempt from military service if 
the religious objector is exempt, the significant thing to note in 
the case of an exemption of the religious Sabbatarian from the 
duty to remain closed on Sunday is that he is not by this exemp¬ 


ts McGowen v. Maryland, 366 U.S. 420 (1961); Two Guys from Harrison-Allen- 
town, Inc. v. McGinley, 366 U.S. 582 (1961); Braunficld v. Brown, 366 U.S. 599 (1961); 
Gallagher v. Crown Kosher Super Market, Inc., 366 U.S. 617 (1961). 
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tion preferred over persons who for non-religious but conscientious 
reasons must close on Saturday. If he is preferred at all, it is only to 
those who would like to stay open on Sunday for reasons that have 
nothing to do with either conscience or religion. 

To return to the question of exemption from military service, if 
in the Seeger case the Court had construed the Supreme Being 
clause to require a religious belief of a particular sort, perhaps the 
Judaeo-Christian belief in a personal God, instead of construing it 
to require simply that the objector have a religious belief, would 
section 6(j) have withstood constitutional attack? If it is difficult to 
state reasons for exempting religious objectors but not non¬ 
religious conscientious objectors, it is just as difficult to state 
reasons why those who believe in a Supreme Being in a particular 
sense should be exempted but not other religious objectors. The 
differences in doctrine cannot be convincingly related to any of 
the social and political reasons for exemption that have been 
reviewed in the course of this article. It is simply an assertion 
springing from one’s own religious belief and experience to say 
that there is a greater moral evil in violating an obligation 
imposed by a belief in a Supreme Being than one imposed by some 
other form of religious belief. Assertions that the obligation is 
more awesome in the one case than the other, or that the indi¬ 
vidual probably feels it more intensely, or that he will probably 
resent the coercion of government more, are all open to the same 
criticism. Furthermore, in the case of an exemption so limited, 
there would be a preference of one religious belief over another 
religious belief, both clearly within the protection of the First 
Amendment, and even if the free exercise clause justifies prefer¬ 
ring religion over mere conscientiousness, it does not justify pre¬ 
ferring one religion over another. 

There are, however, some differences among religious beliefs 
that could perhaps be related to one of the social or political 
considerations that have been discussed. Thus the requirement 
under the 1917 act that the objector be a member of a recognized 
religious sect whose creed forbids its members to participate in 
war can perhaps be supported on the ground that it is too difficult 
to establish the sincerity of an objector who does not belong to 
such a sect. Yet the matter is not impossible of proof, and since the 
requirement has the effect of placing a premium on organized 
religion, it perhaps should be considered repugnant to a funda¬ 
mental purpose of the First Amendment. Furthermore, the non- 
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religious conscientious objector who belongs to an organization or 
group that teaches pacifist principles ought to be entitled to 
exemption as much as the organized religious objector. 

The Selective Draft Law Cases of 1918 86 have been mentioned 
before in another connection. Although this decision upheld the 
constitutionality of the 1917 act, it in fact contributed little to the 
solution of the problems we have been considering. Petitioners in 
that case were not conscientious objectors, 87 but they challenged 
their induction under the 1917 act on the ground, among others, 
that the act exempted conscientious objectors who belonged to 
recognized religious sects that taught pacifism and also because it 
exempted ministers of religion. In the course of its opinion, the 
Court disposed of these contentions with a single sentence: “And 
we pass without anything but statement the proposition that an 
establishment of a religion or an interference with the free 
exercise thereof repugnant to the First Amendment resulted from 
the exemption clauses of the act to which we at the outset referred, 
because we think its unsoundness is too apparent to require us to 
do more. 88 

This case, it could be argued, stands for no more than the 
proposition that petitioners had no standing to complain of an 
exemption limited to members of certain religious sects or to 
religious objectors generally, for it was clear that Congress could 
constitutionally have exempted all conscientious objectors, and 
such an exemption would still have left petitioners subject to 
conscription. But whatever the answer to this standing question, 
and even if the decision is read to mean that Congress may provide 
an exemption limited to members of certain religious sects, the 
summary manner in which the Court disposed of an extremely 
difficult problem, the total absence of supporting reasoning, and 
the important First Amendment decisions that have intervened 
since 1918 have by general agreement deprived the decision of any 
significant precedential value. 

A restriction in the present statute that has been mentioned 
before, and which is likely to come under increasing scrutiny, is the 

80 245 U.S. 366. 

87 At least not in the sense in which that phrase has been used in this article. It 
was, however, suggested that the political and social objection to registration made 
by some of the petitioners ought to be considered conscientious objection, or even 
religious objection. See Brief of the Civil Liberties Bureau and Others, Ruthenberg 
v. United States, 245 U.S. 480 (1918). 

88 245 U.S. at 389-90. 
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requirement that an objector be opposed to war in any form. Is 
this limitation any more justifiable than a requirement that objec¬ 
tion be based upon a belief in a Supreme Being in some particular 
sense? Why should a person who is conscientiously and religiously 
opposed, not to war in general, but to unjust wars, wars of 
aggression, or wars waged with particular weapons or in a particu¬ 
lar manner, not successfully contend that to deny him exemption 
while granting it to the absolute pacifist is a violation of the First 
Amendment? The following not entirely satisfactory answer can 
be suggested: Too many people would qualify under an exemption 
for persons conscientiously opposed to particular wars, and there 
might be a serious drain on military manpower. But, as has been 
pointed out earlier, if this argument goes simply to the question of 
numbers, then the answer would seem to be to select those entitled 
to exemption by lot. Next it can be said that with those who are 
not absolute pacifists, the withholding of exemption is more likely 
to have an effect on their willingness to perform military service. 
The question of whether a particular war is morally justified is a 
highly complicated matter, depends on many facts that are difficult 
to ascertain, and requires subtle estimations of relative value. As a 
result, many persons do not undertake to determine the morality 
of a war in which their country is engaged or about to engage, but 
rely upon the government and the community judgment in the 
matter. If they do tackle the question, because of the complexity of 
the facts and values involved, they are likely to give considerable 
weight to the decision of the government. If conscientious objec¬ 
tion on these questions is given legislative recognition, and the 
inducement of exemption from military service created, many 
persons who would not otherwise do so will undertake to formu¬ 
late a moral judgment and, in forming this judgment, give little 
weight to the decision of the government. 

Furthermore, it is more difficult to determine the sincerity of 
claimed conscientious opposition to a particular war. Since the 
moral judgment is particularized and limited to the specific war, 
there is less likely to be satisfactory evidence in the life of the 
objector of continuity of conduct, thought, and expression sup¬ 
porting an inference that the objector is indeed conscientiously 
opposed to the war. A man might not unreasonably claim that he 
is conscientiously opposed to a particular war even though he 
actually fought in another war only shortly before. The case of 
opposition to particular weapons may be slightly different. Here 
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perhaps the question of proof of sincerity and the probable eifect 
on conduct of granting or denying exemption is not so very 
different from the case of the person opposed to war in any form. 
The morality of particular weapons is a question that can be 
rescued from the flux of uncertain facts and relative values, con¬ 
tinuity of belief and expression may be demonstrable, and the 
determination of the objector not to have a hand in the employ¬ 
ment of these weapons may be as firm as the determination of the 
absolute pacifist. 

In conclusion, it is very unlikely that with the Seeger decision 
we have heard the last of the legal and constitutional problems of 
conscientious objection. The test for exemption set forth in that 
case is too vague and unsatisfactory to avoid the need for further 
elucidation by the Court. Furthermore, still left open is the 
question of the non-religious conscientious objector, whether 
under the Court’s decision he still exists, and if he does exist, 
whether the denial of exemption to him is constitutionally justi¬ 
fied. The Sherbert decision has led some to believe that a new 
mood prevails on the Court in regard to the proper effect to be 
given to the free exercise clause, and it remains to be seen what the 
consequences of this mood may be in a case involving the constitu¬ 
tionality of section 6(j). When further aspects of the problem of 
conscientious objection are presented to the Court, it will be 
against a background of constantly changing public attitudes to¬ 
ward conscience and religion, and radical changes in the character 
of war and the moral questions it presents. 
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My purpose in this article is to outline an approach to the prob¬ 
lem of religion in American public schools that appears to me 
most consonant with the long-term well-being of both religion and 
education in the pluralistic American culture. The decisions by 
the United States Supreme Court in recent years have sharpened 
the issues concerning religion in public education and brought 
about a situation where religious and educational leaders are faced 
with important decisions and are offered opportunities to seek new 
ways of dealing with these problems. 

Now that prayers and ceremonial Bible readings have been 
declared unconstitutional in public education, people concerned 
about the religious nurture of the young may be tempted to adopt 
one of two courses to insure that the spiritual element is not 
neglected in the education of children. One response is to with¬ 
draw from public education, on the assumption that the public 
schools have now been delivered by the courts into the hands of 
the secularists, and to work for the building of a stronger system of 
religious schools, with or without support from the public treas¬ 
ury. The “shared time” proposal is essentially a variant of this 
approach, since it presupposes the inability of the public schools to 
deal appropriately with religious matters and since it is designed 
to enable organized religious groups to carry on their religiously 
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oriented educational programs without assuming insupportable 
financial burdens. 

The other solution is to create new materials for religious 
instruction in public schools to take the place of the former 
devotional exercises. Instead of prayers and Bible readings without 
comment, many religiously concerned citizens and educators are 
anxiously casting about for materials that can be used in the 
schools for the study of the Bible and religion as part of the 
regular curriculum. Those who adopt this approach are encour¬ 
aged by certain clear affirmations made in the decisions in the 
1963 Schempp-Murray cases. Mr. Justice Goldberg said, ”. . . the 
Court would recognize the propriety of . . . teaching about reli¬ 
gion, as distinguished from the teaching of religion, in the public 
schools.” 1 Mr. Justice Clark wrote, . - one’s education is not 
complete without a study of comparative religion or the history of 
religion and its relationship to the advancement of civilization 
. . . [T]he Bible is worthy of study for its literary and historic 
qualities. Nothing we have said here indicates that such study of 
the Bible or of religion, when presented objectively as part of a 
secular program of education, may not be effected consistently 
with the First Amendment.” 2 

It appears that many who advocate this second solution look 
upon religious instruction as fulfilling essentially the same func¬ 
tion as the former religious exercises, that is, the inculcation of 
certain approved religious attitudes and values in the students. 
Instead of the Bible's being read without comment, it is now 
supposed that it can appropriately be read as part of a designated 
course of study, particularly if it is associated with appropriate 
exhortations to virtue and with readings from the scriptures of 
non-Western religions. 

I do not think that either of these lines of approach is acceptable 
as a long-range solution to the problems of religion in education. 
Although I believe there is a place for independent religious 
schools, I feel that the interests of a liberal and fraternal common¬ 
wealth are best served by a strong system of public schools. 
Education on sectarian lines can scarcely provide the requisite 
opportunities for intercommunication among persons of different 
faiths within a pluralistic society. 

1 School Dist. of Abington Township v. Schempp, 374 U.S. 203, 306 (1963) (con¬ 
curring opinion). 

2 Id. at 225. 
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The second approach is unsatisfactory because religion cannot 
meaningfully be introduced into the curriculum as a separate and 
separable element. Religious instruction regarded as a kind of 
sacred injection into the secular program of the school remains 
alien and unrelated to the real concerns of education. It fosters the 
perception of religion as an isolated and irrelevant set of ideas and 
practices maintained out of respect for custom and tradition. 

Furthermore, instructional materials introduced deliberately to 
compensate for the loss of the religious exercises are likely to be 
designed and used in substantially the same manner as the banned 
ceremonial materials. In the last year or two a number of syllabi 
and study units on religion have been prepared by local commit¬ 
tees of teachers. The samples I have seen are largely inspired by 
standard sectarian Sunday school lessons. For the most part they 
have been assembled by sincere and conscientious lay people 
unfamiliar with religious scholarship, and they give little evidence 
of having been created for public school use, as contrasted with 
church school use. 

If religion is to be incorporated responsibly into the public 
school curriculum, something better is required than these well- 
intentioned but ill-conceived and unprofessional materials. In 
declaring that their decision against prayers and Bible reading 
does not rule out objective teaching about religion, the Supreme 
Court justices surely did not mean to invite the introduction of 
Sunday school classes into the public schools. Instruction of this 
kind would be even more contrary to constitutional principles 
than the excluded religious exercises. 

It is clear then that the problem of religion in public education 
is not satisfactorily solved by simply inserting units on the Bible 
and religion, prepared by committed laymen, into the program of 
instruction. An educationally and theologically sound approach 
requires a much more thoroughgoing effort to integrate religion 
into the curriculum, using the best resources of professional 
scholarship in all the major branches of learning. Such integration 
cannot be effected by any short-term crash program to prepare 
teachers and materials, but only by a long-range persistent effort, 
by scholars and educators in the several disciplines, to do justice to 
the religious elements in human experience and culture. 

There are two distinct but related ways in which religious 
concerns can be expressed in education. I shall refer to these 
respectively as the implicit and the explicit approaches. A teacher 



82] 


RELIGION IN AMERICAN PUBLIC SCHOOLS 85 


deals with religion in an implicit fashion when he is concerned 
with ultimate commitments and comprehensive life orientations 
in contexts that do not bear conventional religious labels. From 
such a standpoint, affairs that are ordinarily regarded as “secular” 
may be seen as having religious import. For example, the use of 
meaningful symbols in ordinary language may be understood, in 
depth, as evidence of a human being's self-transcending spiritu¬ 
ality. Again, the struggle for ethical insight may be interpreted as 
a response to the leadings of a transcendent moral authority. Or 
the making of a work of art may be seen as a means of participat¬ 
ing in the primordial activity of creation. 

From the implicit point of view, every subject in the curricu¬ 
lum may be perceived in religious depth and in ultimate perspec¬ 
tive. No study is unconnected with a person's ultimate commit¬ 
ments, which define his operant faith whether or not conventional 
religious labels are applied to it. Serious secular education is in 
reality conducted under the guidance of some existential presup¬ 
positions regarding truth and value, and these constitute its effec¬ 
tive religious basis. There is then an implicit religious dimension 
in education whenever the situations of life and learning are 
approached with profound awareness and in pursuit of the deepest 
and most comprehensive meanings. 

In my judgment the implicit religious elements are a very 
important aspect of religion in public education, 3 but they are not 
really at issue in the continuing discussions about religion in the 
schools. The term religion is not ordinarily interpreted as compre¬ 
hensive life orientation, ultimate commitment, and the like, but is 
understood in an explicit sense as referring to certain institutions, 
beliefs, ceremonies, books, and persons regarded as sacred. Hence 
in the analysis of public policy on education it is usual to employ 
the term in its conventional explicit sense. The present article will 
therefore deal with religion in this sense. 

Before turning away from the subject of implicit religion, I 
might point out that the implicit and explicit approaches mutu¬ 
ally reinforce each other. The deeper dimensions of ostensibly 

Sin a book entitled Education and the Worship of God (1966), I have discussed 
the problem of implicit and explicit teaching of religion and developed at length 
the implicit approach in five “secular" subjects of study. I have also treated this 
approach, more briefly and less specifically, in Religious Concerns in Contemporary 
Education (1959) and in the last chapter of Education and the Common Good 
(1961). 
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secular subjects can often be most effectively understood in the 
light of explicitly sacred concepts. Similarly, conventional reli¬ 
gious ideas and practices need to be viewed from the fresh perspec¬ 
tives of comprehensiveness and ultimacy characteristic of matters 
ordinarily designated as secular. In the following discussion of 
explicit religion in the curriculum this mutual interplay should 
be kept in mind, with the understanding that the ideal is the 
development of both implicit and explicit elements in reciprocal 
interpenetration. 

The central issue in the study of religion in the explicit sense is 
the meaning of objectivity and the means of attaining it. The 
Supreme Court found no constitutional bar to objective teaching 
about religion in public education. On the contrary, the justices 
encouraged such teaching as an important aspect of general educa¬ 
tion. It is necessary then to consider what is meant by the term 
objective. How does objective religious instruction differ from the 
unacceptable kinds of religious teaching, which are presumably 
non-objective or subjective? Is it possible for teachers to be objec¬ 
tive in dealing with such an emotionally charged subject as reli¬ 
gion, or is religion an inescapably subjective type of experience 
and therefore incompatible with the requirements of public in¬ 
struction? Were the justices unrealistic in recommending a kind of 
teaching that is inherently inconsistent with the nature of reli¬ 
gious subject matter? 

It might seem on initial reflection that religion is incompatible 
with objectivity. In essence every significant form of religion 
involves passionate commitment. It is a matter of a person's 
devotion to what he regards as supremely valuable. It is a matter 
of personal dedication, not of cool detachment. It might appear 
then that any attempt to view religion simply as an object of 
inquiry would obscure the very qualities that define religious 
orientation. 

If religion cannot be significantly conceived apart from passion¬ 
ate subjectivity, any satisfactory concept of objectivity must some¬ 
how include that subjectivity. That is, the objectivity must be 
about the subjectivity: it must refer to ways of thinking respon¬ 
sibly about matters of passionate interest and concern. Such objec¬ 
tivity is actually possible because of the characteristic human 
capacity for self-transcendence. It is the nature of persons not to be 
enclosed within the prison of their own subjectivity but by the 
power of imaginative envisagement to participate in the subjec- 
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tivity of others. A human being can be himself and at the same 
time share the life of another person. This is the meaning of 
personal communication. A person does not merely react to stim¬ 
uli transmitted from another person as an object. He has the 
ability to perceive the other as a subject, and thus to establish a 
relationship of communion with him. 

This capacity for self-transcending awareness is the basis for all 
objective scholarship. It is not the main function of a scholar to 
express his own beliefs and feelings. His task is chiefly to expound 
and interpret the beliefs and commitments of other people. More¬ 
over, he is obliged to do maximum justice to his subject, that is, to 
represent other viewpoints with insight and sympathy. He is not 
denied his own opportunities for advocacy and self-expression, but 
these activities ought not to control, color, or interfere with his 
balanced and judicious treatment of positions other than his own. 

This human power of imaginative self-transcendence is the basis 
for all the activities of critical intelligence, in every domain of 
inquiry, including religion. It is the foundation of all scholarly 
objectivity and the presupposition of any intellectually respon¬ 
sible education. The objective study of religion is only a special 
case of the objective study of any subject whatsoever. Clearly there 
are features of religious inquiry that differentiate it from the study 
of other matters. Still, the same fundamental canons of sound 
scholarship apply in the field of religion as in other fields of 
investigation. 

It was to these scholarly canons that the Supreme Court justices 
were in effect appealing in encouraging the teaching about reli¬ 
gion as contrasted to the teaching of religion and in inviting the 
“study of the Bible or of religion, when presented objectively as 
part of a secular program of education.” 

Objectivity in scholarship generally, and in religious matters 
specifically, does not exclude emotions and commitments. It is 
quite feasible to study and teach objectively matters that are 
heavily charged with passions and interests. Such objectivity is not 
achieved by rising above the life of conviction into a realm of cool 
rational detachment. It is attained rather by the controlled de¬ 
ployment of one’s own affective and conative life in the pursuit of 
sympathetic understanding of the inner life of other persons. This 
suggests that it is persons with well-developed emotional and 
volitional capacities who can best identify with the deep concerns 
of other persons. Hence the growth of objectivity does not depend 
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on the denial of personal commitment but on its strengthening, in 
order to provide the basis for awareness of commitments in others. 

It is a grave misconception of scholarly endeavor and of the 
proper domain of public formal education to suppose that matters 
like religion and politics, which arouse strong and divergent 
feelings, cannot be handled responsibly and intelligently in public 
school classrooms. If they are excluded, then the basic raison d'etre 
of critical inquiry is denied and the ideal of significant (as con¬ 
trasted with trivial) objectivity is repudiated. The best climate for 
the cultivation of objectivity is one in which strong personal 
convictions are assumed and respected. Critical intelligence is 
fostered best in schools where studies are not regarded as exercises 
for the detached mind, but as opportunities for the development 
of responsible commitments by the whole person. 

From this point of view, religion cannot be excluded from the 
curriculum on the ground that it is a matter of passionate interest 
and that the religious interests of persons in a pluralistic society 
are divergent. Instead, these very divergences may be used as the 
basis for developing a richer and more profound objectivity. 
Moreover, religion, the domain of supreme commitment of the 
whole person, provides the best of all possible materials for the 
growth of this quality of objective or critical and appreciative 
intersubjective understanding. 

Not only is significant objectivity not free of the element of 
commitment, it is also not concerned with “bare facts," free of all 
interpretive elements. It is by now a commonplace in the theory of 
knowledge that fact and interpretation are inextricably tied to¬ 
gether. Every fact is set within some framework of interpretation 
and is stated within some context of presuppositions. This is true 
of every field of study, from physics to religion. The facts of 
physics must be understood from the standpoint of some con¬ 
ceptual model. They can never be conceived as absolute and 
invariant truths, independent of the larger system of assumptions 
and definitions into which they fit. Similarly, the facts of religion 
cannot be taught without presupposing some pattern of interpre¬ 
tive ideas. 

It is often supposed, for example, that the Bible can be taught 
objectively in the public schools by presenting it as fact without 
interpretation. But what could possibly be meant by such a sup¬ 
position? Surely it cannot mean that the words of the Bible should 
be read without any attempt to understand their import. Such 
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reading would be a completely vacuous exercise. Yet as soon as one 
is concerned with the import of what is read, interpretation is 
required. The only point in reading the Bible, or in studying any 
other religious entity, is to understand what it means, and this is 
the goal of interpretation. Thus it is futile to talk of teaching the 
Bible without exegesis. Any significant use of the Bible in the 
schools requires the practice of exegesis by teachers and students. 
From an educational point of view, one of the chief objections to 
the earlier practice of reading the Bible without comment is that 
it fostered a superstitious or magical conception of the efficacy of 
the biblical words and discouraged the effort to understand the 
meaning of what was read. 

Since interpretation is inescapable, objectivity is not deter¬ 
mined by its presence or absence, but solely by the uses made of it. 
Some kinds of interpretation are compatible with the require¬ 
ments of objectivity, and others are not. The objective use of 
interpretation relates to the plurality of possible patterns of inter¬ 
pretation. Since every element of knowledge falls within a frame¬ 
work of presuppositions that are generally not unique, logically 
coercive, or universally accepted, more than one interpretation is 
always possible. A test of objectivity is the acknowledgment of 
possible alternative patterns of interpretation. Teaching is not 
objective when an interpretation is presented as though it were 
absolute and unquestioned fact and as though no alternative 
interpretations were possible or admissible. 

It is manifestly impossible for a teacher to present all the 
interpretations in any topic studied. Presumably every phase of 
human experience is susceptible to an indefinite array of interpre¬ 
tations. To attempt to deal with any considerable number of such 
possibilities would hopelessly burden the teacher and confuse the 
students. In many if not most teaching situations, the teacher may 
be unable to present any alternative interpretations. The critical 
requirement is that teachers and students recognize and acknowl¬ 
edge that interpretation is inevitable and that alternative inter¬ 
pretations are conceivable and open to exploration. What is to be 
excluded is any implication that interpretation is unnecessary or 
that the particular interpretation is the only one that may be 
entertained. 

Ideally, a teacher should be aware of the interpretive scheme 
presupposed in teaching any topic and should declare that scheme 
to the students. For example, the story of Job can be interpreted as 
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an account of the events and thoughts in the life of an actual 
historical person, or it can be understood as a drama designed to 
express a certain point of view about the meaning of suffering. 
The import of the story differs substantially from one interpreta¬ 
tion to another. Each interpretation of this book of the Bible is in 
turn embedded in a larger framework of assumptions concerning 
the nature of the Bible as a whole, and these assumptions belong 
to even more basic patterns of belief about knowledge and reality. 

It would not be practicable or desirable to pursue these systems 
of presupposition from level to level in each topic studied. Usually 
it is sufficient to indicate briefly the interpretive premises and then 
proceed with the material in question. On the other hand, it may 
often be more instructive to discuss the alternative possible prem¬ 
ises and the corresponding variations in interpretation than to 
engage in the direct exposition of material according to some 
announced system of presuppositions. Such activity amounts to an 
essentially different orientation to thinking, in comparison with 
the customary expository approach. If major emphasis is devoted 
to the analysis of interpretive assumptions, instead of presenting 
subjects as bodies of fact to be accepted, a profound change in 
basic habits of thought may be effected. It would seem far more 
valuable for students to acquire such habits than to accumulate 
any amount of knowledge without benefit of critical appraisal. 

Teaching is objective to the extent that evidence is presented 
for beliefs, so that they may be accepted freely and intelligently 
rather than blindly and under compulsion. Herein lies the impor¬ 
tance of alternatives. Without them, the student enjoys no free¬ 
dom of choice. To be sure, one among multiple possibilities may 
appear overwhelmingly preferable, in that the evidence is so 
strong for it that the other options are exceedingly unattractive. 
Nevertheless, even in such a case the acknowledgment of other 
possibilities is important for preserving the sense that belief is a 
free response to evidence. 

In respect to most religious beliefs, the evidence is not such as to 
raise one interpretation to the level of certainty. The matters dealt 
with are of great complexity and they involve the coordination of 
many lines of evidence. For this reason it is particularly urgent 
that teaching in the field of religion give major attention to 
alternative systems of belief and practice. The purpose of aca¬ 
demic teaching is to increase understanding, not to advocate a 
particular religious position. The only proper advocacy in the 
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scholarly community is that of truth, and truth may manifestly be 
served best by remaining open to the possibility of new and better 
understandings. 

It may be protested that objectivity is suitable as an ideal for 
research scholars but not for the average layman, and certainly not 
for young children. The average person, it may be argued, needs a 
reasonably secure set of beliefs that he can accept from authorities, 
rather than a precarious and frequently changing system of ideas 
derived from the critical appraisal of alternative possibilities. 
Although one may sympathize with the desire for an untroubled 
and unquestioning faith, the sorry spectacle of human bigotry and 
intergroup hostility through the ages does not lend much attrac¬ 
tion to the practice of religious indoctrination and passive acqui¬ 
escence to authoritative dispensers of doctrine. In any case, no one 
particular religious (or anti-religious) position clearly can be 
advocated in the public schools. 

Opponents of the practice of presenting alternative interpreta¬ 
tions to young children claim that immature minds are not ca¬ 
pable of understanding such distinctions and that they would only 
be confused by being confronted with alternatives they are not yet 
wise enough to sift. There is some merit in these contentions. 
Obviously, grade school children cannot be taught the same way as 
college students, as few of them have much capacity for critical 
inquiry. Nonetheless, in appropriate ways even very young stu¬ 
dents can be introduced to the critical orientation. In certain 
respects they are even better able than older students to appreciate 
the significance of alternative perspectives. Their imaginations 
have not been as fully compromised by the demands of academic 
conventionality, nor have their thought processes yet been thor¬ 
oughly regimented by years of scholastic pedantry. They still have 
the capacity to envisage alternative possibilities. Their world is 
still largely in the stage of invitation and promise, and habit has 
not yet channeled their thought into standard patterns. Young 
children still retain some of the creative spirit of play, which 
permits them to construct imaginative worlds that are as real as 
those of everyday existence. Such a spirit is of the essence in the 
life of objective rationality. Prejudice and non-objective belief are 
all based on routine and unimaginative habits of thought. 

The foundations for mature critical thinking are best laid in the 
play world of the young child. In the elementary school religious 
understanding can be encouraged by providing for actual and 
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imaginative participation in the life of different communities of 
faith. A Christian child can be a Jew for a day or an hour by 
witnessing a sacred festival or by acting out a part in an imagined 
ritual occasion. A Jewish child can identify an imagination with 
the Muslim community, and understand inwardly, as a loyal 
player in the “game of faiths/* what it means to go on pilgrimage. 
There is nothing intrinsically irreverent in such activities. They 
help to develop those capacities for real sympathy—for entering 
with sensitive understanding into the experience of other persons 
—that are essential to all reverence, even within one’s own faith. 

Objectivity is thus possible for students of all ages and degrees 
of intellectual maturity. The same fundamental principle of self- 
transcending awareness of alternative commitments governs at all 
intellectual levels. The differences in treatment between younger 
and more mature students have to do with the degrees of abstrac¬ 
tion employed in the consideration of alternative interpretations. 

Take, for example, the topic of creation—the persistent question 
of how the ordered world of things came into being. One could 
read the story of creation in the Bible and simply ask the students 
to accept or reject it as it stands. Such teaching would be purely on 
the verbal level and would have no significance because of the 
absence of interpretation. Significant learning occurs only when 
the students are encouraged to understand what the creation 
narrative means. For older students the story may be interpreted 
as expressing the early Hebrews* sense that they and their whole 
world were not self-generated, but that all things were a gift from 
a God who cared for them and gave them commandments to live 
by. This Hebraic idea of a personal Providence could then be 
contrasted with a mechanistic account of the origin of things 
according to which everything is what it is by virtue of the chance 
interplay of material forces. From this latter perspective the bibli¬ 
cal narrative would be interpreted as a myth based on the pre- 
scientific animistic practice of ascribing personal qualities to the 
impersonal forces of nature. 

This contrast between providential and mechanistic world views 
and between mythical and scientific interpretations would have to 
be handled in a far more concrete form with younger children. 
The pupils might be asked to think of different ways in which 
interesting and beautiful things come to be. The teacher might 
suggest that some things seem to be formed by chance, as in the 
case of certain cloud patterns. Other things, like crystal, plants. 
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and animals, seem to come into being by some inner force. Still 
others, such as pictures, automobiles, and books, are made by 
people. The students could then be invited to consider which of 
these several descriptions of how things come to be is most like the 
creation narrative in the Bible. It is not likely that out of such a 
discussion any single view of creation satisfactory to everyone 
would be achieved. The result should rather be an introduction to 
a fundamental and perennial religious question and to the prac¬ 
tice of exploring alternative interpretive perspectives. The con¬ 
crete images appropriate to the treatment of the question by 
young children will eventually be supplemented by the more 
abstract concepts appropriate in the later stages of intellectual 
growth. 

We must now look more closely at the nature and sources of the 
ideational patterns by means of which people interpret their 
experience. All meaning is interpretation. Everything a person 
perceives or understands is necessarily embodied in some organiz¬ 
ing framework. The number and variety of such perspectives is 
endless. Every person has patterns of interpretation that are char¬ 
acteristically his own and that are not shared with any other 
person. Many interpretive schemes are socially derived, however, 
and are used within a particular human community. These com¬ 
munal systems are by far the most important ones educationally 
and indeed for human growth generally. They are the enduring 
modes of thought and feeling that affect the course of civilization 
and that enable a person to find his place within the social matrix. 

The central function of education is to introduce students to 
the many systems of ideas and conviction used by various social 
groups to express and communicate the meanings in experience. 
The main point of the preceding argument is that the appropriate 
educational goal in a pluralistic and dynamic society is not the 
inculcation of certain approved ways of believing, but the de¬ 
velopment of habits of thought that will prepare persons to enter 
with understanding and sympathy into a variety of perspectives. 
The achievement of objectivity depends upon such habits of 
thought. 

But variety and flexibility in the envisagement of alternative 
perspectives are not a sufficient condition for objectivity. Some¬ 
thing more than appreciation of multiple possibilities is required. 
This extra is criticism. It is not enough to parade alternatives 
before the eye of imagination. Some judgments of relative truth or 
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adequacy are also required if wise decisions about the direction of 
personal and communal life are to be made. Perspectives are not 
all harmonious. Certain ones wholly or partially cancel out others. 

The work of criticism is a specific function of scholarly commu¬ 
nities and, in particular, of the academic disciplines. Each schol¬ 
arly discipline itself is characterized by a complex of perspectives. 
In each one particular patterns of concepts and methods have been 
developed for the purpose of understanding certain areas or as¬ 
pects of experience more consistently and profoundly than occurs 
in everyday life. These concepts and methods have been especially 
chosen to facilitate the critical comparison and appraisal of per¬ 
spectives growing out of other non-scholarly forms of social organ¬ 
ization. 

Thus the special office of the academic communities is to create 
schemes for critically analyzing interpretations originating in non- 
academic communities, those, for example, associated with eco¬ 
nomic, social, military, political, or religious interests. That is to 
say, a major function of the academic disciplines is to interpret 
interpretations, to gain perspective on perspectives arising from 
the variety of shared concerns of particular social groups. 

The goal of disciplined inquiry is objectivity, and the method of 
achieving it is the comparative analysis of alternative perspectives. 
This goal differs radically from that of non-scholarly communal 
activities, which is to advocate and perpetuate particular interpre¬ 
tations of experience that will advance the cause of the social 
groups using them. Although the disciplines differ among them¬ 
selves as to the aspects of experience studied, they are united in a 
common loyalty to the principle of criticism. They are themselves 
subject to this same principle, in that their chosen perspectives are 
not exempt from analytical scrutiny. For example, the interpretive 
categories of physics or of history need to be regularly criticized for 
consistency and adequacy, and changes need to be made to enable 
these disciplines to deal more significantly with their respective 
spheres of intellectual concern. There is also need for the com¬ 
parative and critical analysis of different disciplines, which may 
overlap and conflict, and may require coordination and appropri¬ 
ate delimitation of domain. This is one of the offices of the 
discipline of philosophy. 

Historically, education has been devoted to two distinct tasks: 
the inculcation of certain approved social perspectives and the 
development of disciplined understanding. In contrast to the 
latter, the former is not concerned with objectivity but with 
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effective propagation of particular beliefs and commitments. Dis¬ 
ciplined understanding is itself an approved social perspective, 
and it is a view that academic communities seek to propagate. Its 
distinctive difference from other perspectives to be propagated is 
its commitment to the critical consideration of alternative views. 
This is the basis for the contrast between education through 
indoctrination and through responsible inquiry. 

The issues concerning religion in American public schools re¬ 
volve around these contrasting conceptions of education. Reli¬ 
gious education has traditionally been conceived as the induction 
of the young into the beliefs and practices of a particular religious 
community. Its goal has been the perpetuation of that community 
through the inculcation of its traditional concepts and commit¬ 
ments. Although this process is clearly suitable for serving the 
special interests of a community of faith, it is not feasible as a basis 
for public education in a society with many different faiths. 

In response to the need for an educational system that would 
meet the needs of a religiously plural society, secular schools were 
created. These schools are secular in the sense that the aims to be 
fulfilled are not derived from any particular historical religious 
community, but from the requirements of civil life. In some times 
and places the civil commonwealth has been equated with an 
organized religious body. In contrast, the secular school abolishes 
that equation and establishes public education as an agency of the 
civil, as distinguished from the ecclesiastical, order. 

Still, secularizing the public schools does not in itself insure that 
the teaching in them will be objective, since the secular schools 
may also be organized for the purpose of propagating some ap¬ 
proved set of civic perspectives. They may be instruments of 
secular rather than ecclesiastical indoctrination. One thinks of the 
systematic atheistic propaganda efforts of the secular public schools 
in the Soviet Union. Such schools are just as fully devoted as any 
religious schools to the extension and perpetuation of a traditional 
system of belief and conviction. In the United States we have 
generally been confused about what orientation the public schools 
are supposed to communicate. Some concerned citizens speak of 
the “American way of life” as the civic faith that should be the 
goal of instruction in the public schools. Just what the content of 
the American way is, is not clear. In particular, there are substan¬ 
tial disagreements over the place of traditional religion in this way 
of life. 

A secular school devoted to the inculcation of a particular array 
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of civic beliefs and commitments is in effect a quasi-religious 
school, with the body politic playing the same role as the ecclesi¬ 
astical body in the case of a religious school. In contrast to both 
these—religious and quasi-religious schools—there is a third type of 
school that is secular but not designed primarily to propagate the 
civic orientation. Its source of perspective is neither organized 
religion nor the body politic, but the communities of disciplined 
scholars. In short, it is neither religious nor civic, but academic in 
organization and aims. Its primary commitments are not to a 
traditional organized faith or to a civic commonwealth, but to the 
community of scholars in the various fields of disciplined investi¬ 
gation. 

The goal of the secular school devoted to responsible scholar¬ 
ship is the development of habits of objective thought and evalua¬ 
tion in the sense explained earlier in this article. Students in such 
schools are not expected to emerge with a particular set of beliefs 
and values, but with the ability to envisage, appraise, and make 
informed choices among alternatives possibilities of conviction 
and commitment. 

A school normally has the best opportunity to pursue the goal of 
free inquiry if it is not politically controlled, that is, if it is an 
“independent” rather than a public school. Nevertheless, it can be 
part of public policy to grant a large measure of educational 
autonomy to schools supported from public funds and broadly 
responsible to public agencies. Under these circumstances, the 
public schools can largely fulfill the requirements of disciplined 
scholarship and objective teaching. 

The fundamental principle for insuring independence in schol¬ 
arly activity is that af academic freedom. In essence academic 
freedom presupposes the primary responsibility of the teacher to 
the community of scholars rather than to any other organized 
social body. The teacher who is discipline-oriented does not use his 
office to advance any cause other than that of responsible inquiry. 
He does not indoctrinate his students with any partisan set of 
ideas, but rather with commitment to the pursuit of truth through 
the critical consideration of multiple perspectives. Objective 
teaching of any subject in the public schools depends on the 
guarantee of academic freedom and upon the correlative positive 
commitment of teachers to the standards of responsible scholar¬ 
ship. 

On the basis of this discussion we are in a position to understand 
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the conditions required for objective teaching about religion in 
the public schools. The first condition is that the schools be 
academically free, in that the quality of what is taught is not 
determined by any non-academic considerations, whether politi¬ 
cal, ecclesiastical, economic, or other. The second condition is that 
religious subject matter be taught within the context of disci¬ 
plined scholarship and according to the canons of responsible 
inquiry. 

Note that the first condition concerns the quality of what is 
taught. Clearly, non-scholarly considerations may well enter into 
the distribution and organization of curricular topics. For ex¬ 
ample, political and economic requirements may appropriately 
influence the relative amounts of educational resources devoted to 
various areas of learning. What is excluded is the intrusion of such 
factors into the conduct of inquiry. Once any particular domain of 
study is determined, on whatever basis, the condition of academic 
freedom requires that investigation proceed solely in accord with 
the canons of objective scholarship and without regard to any 
extrascholarly factors. 

It is by no means clear that the American people at present 
understand and are committed to the principle of academic free¬ 
dom with respect to teaching about religion. The tendency is 
strong to think of the public schools as an agency for indoctrinat¬ 
ing students in a variety of non-scholarly beliefs including those 
associated with traditional religion. Many sincere citizens are 
convinced that the proper role of the American public schools is to 
inculcate a broadly theistic view of life, in the Judaic-Christian 
tradition, as the American answer to the atheistic indoctrination 
of communist schools. What these well-intentioned persons fail to 
see is that such a conception of the role of American education 
vitiates the basic principle of disciplined scholarship and thereby 
deprives students and teachers of an even stronger weapon against 
totalitarian indoctrination than any program of traditional the¬ 
istic teaching. 

The reluctance to affirm and live by the principle of academic 
freedom in the study of religion is not entirely a result of the 
desire to use the public schools as agencies for propaganda. Even 
people who are generally committed to academic freedom some¬ 
times do not believe that most teachers can be trusted to deal 
really objectively with religious matters. The association of reli¬ 
gion with sectarian indoctrination is of such long standing and so 
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deeply ingrained in the consciousness of most teachers, students, 
and citizens generally that there seem to be nearly insurmountable 
practical difficulties in the way of achieving a truly disciplined 
approach to religion. 

There is the further problem that the traditional partisan 
orientation of religious scholars has produced a polarization of 
attitudes toward religion within the academic community itself. In 
reaction to the acknowledged and appropriate partisanship of 
theologians, many scholars in the secular disciplines have become 
antireligious partisans. The assumption is widespread in academic 
circles that scholarship concerning religion is respectable only if it 
denies the validity of religious faith or reduces it to categories 
drawn from secular experience. Accordingly, much of the pur¬ 
ported scholarly investigation of religion has an antireligious bias 
that predisposes the researcher to negative conclusions regarding 
the truth of religious beliefs and the worth of religious com¬ 
mitments. 

Clear cases of antireligious bias may be found particularly in the 
disciplines of psychology and anthropology. Psychologists are con¬ 
cerned with precisely the phenomena of the inner life that have 
traditionally been the province of religion. Not only do experi¬ 
mental and theoretical psychologists normally explain purported 
religious experiences on a purely naturalistic basis, but clinical 
psychologists undertake work in the “cure of souls” that was 
traditionally the province of ministers of religion. Most psychol¬ 
ogists find they have no need to assume the existence of God, and 
they believe that the theological approach to experience obscures 
scientific understanding and hinders progress toward the improve¬ 
ment of human conduct. In one of the classical psychological 
refutations of religious claims. The Future of an Illusion, Freud 
tried to show the basis of religion in the persistence of childish 
dependency wishes and advocated replacing the practice of pro¬ 
jecting illusory father figures by a mature and realistic acceptance 
of human responsibility in a universe without supernatural agen¬ 
cies of any kind. 

Most anthropologists likewise interpret religious phenomena 
entirely in naturalistic terms. They describe the various phe¬ 
nomena of religion as aspects of the shared life of groups, and they 
show how the particular forms of religious belief and practice 
emerge as responses to the needs of people in certain contexts of 
nature, society, and historical development. From this standpoint 
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the claims of various religious groups to be in possession of 
ultimate truth appear absurd, and the many different ways of faith 
are explained simply as patterns of culture designed to cope with 
different problems of natural and social adaptation. 

Antireligious assumptions are also evident in the thought of 
many biological scientists, who are as eager as psychologists and 
anthropologists to avoid the taint of the scientifically unproduc¬ 
tive animistic, vitalistic, and teleological categories long favored in 
traditional religious interpretations. Most biologists prefer to ex¬ 
plain the living world on purely mechanistic grounds, without 
reference to any spiritual factors. 

Many if not most physical scientists are also skeptical about the 
claims of religion, but their opposition does not appear so directly 
in their scientific work as it does in the case of the social sciences 
and psychology and to a lesser degree biology, since physics does 
not deal with the distinctively human aspects of experience. The 
important fact for the physical scientist’s attitude toward religion 
is that his professional work proceeds without any reference to 
theological categories and that the history of his discipline shows 
that the greatest and most sustained scientific progress has been 
made within a mechanistic, naturalistic, non-theological, and non¬ 
metaphysical framework of interpretation. 

Investigators in the humanistic disciplines, including history, 
philosophy, and the arts, show less agreement than the scientists in 
their appraisal of religion. Many of them are dissatisfied with the 
abstract impersonality of the scientific analysis of human experi¬ 
ence and are sympathetic with the more personal, passionate, and 
intuitive interpretations of life found in the religious traditions. 
In the polarization between advocates and dispassionate observers 
some humanists ally themselves with the religious partisans against 
their scientific critics. On the other hand, many other humanistic 
scholars reject the religious outlook just as decisively as do their 
scientific associates, in the belief that the humanities like the 
sciences do not require any theological categories and that the 
progress of disciplined understanding is best assured by adopting 
non-theistic presuppositions in all areas of inquiry. 

On the whole, it seems safe to say that scholars in the leading 
secular colleges and universities are doubtful if not actually hostile 
to the religious outlook. Teachers in elementary and secondary 
schools, and in many of the less prestigious institutions of higher 
learning, are more favorable to religion, tending to reflect and 
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conform to the general patterns of belief in the non-academic 
society. In the long run, it seems likely that the orientation of the 
academic community at all levels will be shaped by the most 
respected scholars and not by the ordinary teacher or citizen. 
Furthermore, as professional standards in education continue to 
rise, and as an increasingly large proportion of students receive a 
college education, the point of view of the most advanced scholars 
regarding religion will tend to prevail throughout the educational 
system. 

These trends toward an antireligious bias among scholars have 
been somewhat counteracted since about 1925 in American higher 
education by the development of academic departments of reli¬ 
gion staffed by persons well trained in the scholarly investigation 
of religion. These religious scholars, however, are still largely 
drawn from the clergy of the various faiths, with advanced aca¬ 
demic preparation, and they tend to be regarded by students and 
faculty colleagues as partisans for particular faiths rather than as 
truly objective investigators. Thus the polarization of outlooks 
toward religion continues to characterize the scholarly commu¬ 
nity. 

The purpose of these observations on the scholars is to show that 
one cannot insure objectivity in the teaching of religion in public 
schools simply by assigning the study and teaching about religious 
matters to trained scholars. Although the disciplines aim at objec¬ 
tivity, they may not attain it. In particular, there may well be a 
systematic bias among non-theological scholars against religion. If 
this is the case, it is little wonder that proponents of religion do 
not believe that instruction about religion can be safely entrusted 
to ordinary teachers of school subjects. If many of the most capable 
secular scholars, who are free to inquire into the truth without 
regard to local pressures, have strongly negative presuppositions 
concerning religion, how can the journeyman teacher, who looks 
to the scholars for leadership in his field of special competence, be 
expected to deal fairly and objectively with religion in the public 
school classroom? 

Although the objective study of religion is possible through 
disciplined scholarship, such objectivity is not generally achieved 
in the practice of many scholars with respect to religious matters. 
Many practitioners of the disciplines are non-objective and un¬ 
disciplined when they deal with religious faith. In reaction against 
longstanding religious partisanship, they assume an antireligious 
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posture that is just as partisan as that of their religious opponents. 
By so doing they deny the fundamental covenant of the scholarly 
community and abuse their privilege of academic freedom, under 
the protection of which they pursue their investigations. 

The antireligious bias consists in the failure of the investigator 
to take religious experiences seriously in their own terms, and in 
imposing his own beliefs and commitments on the religious mate¬ 
rial studied. It is little wonder that if his own orientation is non¬ 
religious the results of his study then verify his initial presump¬ 
tions. It is not the business of the scholar to prescribe, but to 
inquire. It is not appropriate for him to advocate any perspective, 
but only to examine, compare, and appraise perspectives from the 
standpoint of his own methodological and conceptual categories. 

The first allegiance of a scholar, in his work as a scholar, is to his 
discipline and not to any other interest or association, including a 
religious communion. He is not engaged in advocacy or in the 
propagation of any particular conclusions. Nevertheless, in the 
interests of scholarship, he is obliged to enter imaginatively and 
sympathetically into every human phenomenon he engages to 
study, so that his inquiry concerns the phenomenon and not some 
substitute for it based on his own predispositions. Accordingly, 
anyone who aims to study religion objectively must use his imagi¬ 
nation to enter with real appreciation into the inner life of the 
believer and of the communities of faith to which the believer 
belongs. The objective scholar must gain an understanding of the 
subjective meaning of the religious devotee. That is, he must try 
to represent what the religious experience means to the person 
who has it. The aim of disciplined scholarship concerning reli¬ 
gion is to arrive at a just understanding of the perspective of faith, 
through the application of the particular categories and methods 
of a discipline. Each discipline affords certain perspectives on the 
perspective of faith or certain interpretations of the religious 
orientation. 

In the pursuit of objective understanding the scholar may well 
employ the results of theological investigations, that is, the organ¬ 
ized studies of faith by those who confess the faith they analyze and 
expound. Theological inquiry provides a bridge between the unre- 
flective experience of the faithful and the objective study of 
religion by non-theologians. The importance of theology as a 
resource for objective inquiry into religion is the rational insight 
it affords into the significance of the faith for the faithful them- 
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selves. It serves as a check on misinterpretations of religious 
experience by scholars who do not themselves belong to the faith 
they study. 

The objective study of religion is thus best assured by the joint 
effort of scholars in theology and secular scholars in the various 
disciplines. Similarly, objective teaching about religion depends 
on the disciplined use of theological materials by teachers well 
prepared in the several secular disciplines. In this manner the 
meaning of faith to the faithful will be fairly and objectively 
represented from the variety of perspectives defined by the meth¬ 
ods of critical scholarship. 

I propose now to say something about the specific contribution 
that each of a number of disciplines can make to objective teach¬ 
ing about religion in the public schools. Some of the secular school 
subjects have little direct relevance to religion in the explicit 
sense. This is the case with mathematics, natural sciences, and 
language study, as well as the various skill subjects, such as read¬ 
ing, writing, typing, and physical training, and technical studies, 
such as home economics, bookkeeping, auto mechanics, and agri¬ 
culture. 

In contrast to these studies are several disciplines that are 
directly concerned with religious matters and that cannot be 
responsibly taught without taking account of religion as part of 
human experience. I shall briefly discuss the disciplines that I 
believe are most relevant to the objective teaching about religion 
in public education, dealing with them in what seems to me their 
relative order of importance in insuring the adequate explicit 
treatment of religion. 

The richest opportunities for teaching about religion in the 
public schools are available in the study of literature. The aim of 
literary study is to acquaint students with examples of writings 
that have played an important role in human civilization. Among 
these writings are surely to be counted the literature of the great 
religions of mankind, including particularly their sacred scrip¬ 
tures. For American students considerable emphasis should be 
placed on the Bible as one of the major resources of the Western 
heritage. Students should also become acquainted with the sacred 
literature of other traditions, including such seminal writings as 
the Bhagavad Gita, the Koran, and the works of Lao-tzu. 

The crucial question is what it means to teach about religion 
objectively from the standpoint of literary scholarship. The objec- 
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tive literary treatment of the Bible obviously includes such matters 
as the analysis of language, structure, and style, the probable dates 
of composition and authorship, and the historical and cultural 
context out of which the various writings came. That is to say, the 
student must be introduced to the methods of analysis that charac¬ 
terize both textual and higher criticism. These methods are stand¬ 
ard procedures in all literary scholarship, and they are as pertinent 
to sacred literature as to any other writings. 

But such technical literary facts do not exhaust the literary 
significance of a religious work. If students are left with nothing 
but information about form, style, and circumstances of composi¬ 
tion, they have not really been taught the literature at all. These 
critical methods are merely tools that may enable one to under¬ 
stand better what the writings mean. Religious writings are verbal 
expressions of faith, and sacred books are collections of writings 
that have proved unusually powerful in symbolizing the faith of a 
historic religious community. Therefore one can understand reli¬ 
gious literature only by an actual or imaginative participation in 
the community of faith out of which the literature emerged. 

Objective study of the Bible, for example, requires the student 
to envisage the spiritual situations of the Hebrew people and of 
the early Christian Church out of which the sacred canon grew. 
The central meanings of the Bible may be comprehended only in 
the light of the faith of the people for whom the writings were a 
sacred disclosure. Its significance cannot be measured in terms of 
its message to persons for whom it is not the Bible, that is, a 
testament of faith. Thus a teacher’s own interpretation of what the 
Bible says does not constitute an objective study of it, nor is a 
teacher objective in interpreting it according to some viewpoint 
that happens to be current in the literary world, such as social 
realism or the tragic vision. To illustrate: The story of Daniel in 
the Bible is not taught objectively when presented, as teachers are 
apt to do, simply as an example of Daniel’s personal courage. It is 
rather to be understood in the light of Israel’s abiding faith in the 
power of God to overrule all human opposition and to fulfill the 
divine purposes for his people. Although the particular occasion 
for this affirmation of trust was Antiochus Epiphanes’ desecrations 
in Judaea about 168 b.c.e., its message has remained a source of 
encouragement through the ages to a people faced time and again 
with threats to their security and integrity as a community of 
faith. 
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Again, the ethical teachings of Jesus are not properly inter¬ 
preted from a literary point of view simply as collections of moral 
exhortations. As literature, they belong to the Gospels, examples 
of a unique type of composition used by the early church to 
preserve the original witness to the works and words of their Lord. 
The ethical teachings of Jesus are integral to the faith of the 
primitive Christian community and to the religious conviction 
that in the person of Jesus, God had decisively intervened in 
human affairs to bring light and life to a world struggling in 
darkness and against the fear of death. 

Any competent teacher of literature knows how to interpret 
writings in terms of the uses for which they are intended. Reli¬ 
gious literature is no exception. Regardless of his own beliefs, a 
teacher of literature can teach the Bible, or any other sacred 
writing, in terms of its significance to the community of faith to 
which it is addressed. In practice, the situation is complicated by 
the fact that religious groups continue to use the sacred books and 
to reinterpret them in many different ways. It is scarcely possible 
for any teacher, no matter how skilled and knowledgeable he may 
be, to do justice to the many variant meanings that sacred books 
have had for the faithful through history. For this reason it is 
probably wise to put the major emphasis on the meaning of sacred 
literature within the context of faith to which it was originally 
addressed. 

Next to literature, music and art are the most important school 
subjects for learning about religion. In every religious tradition 
there are rich resources of knowledge about the meaning of faith 
as expressed in esthetic objects. Sacred music, religious painting 
and sculpture, church architecture, and sacred dances in different 
ways objectify religious emotions in sensory forms. As in the 
treatment of religious literature, it is not satisfactory to deal with 
these creations merely from the standpoint of technical design. 
The analysis of form, material, medium, style, and expressive 
elements subserves the larger aim of understanding the works as 
expressions of faith. To achieve this end, it is necessary to project 
oneself imaginatively into the world of thought and feeling in¬ 
spired by faith. A Gothic cathedral cannot be understood apart 
from the particular faith of the community that built it, nor can a 
Negro spiritual be truly comprehended apart from the profound 
religious experience of the oppressed racial group whose longings 
it expressed. 
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In the study of music in public schools it is not appropriate to 
use sacred music as a means of corporate worship. It is, however, 
entirely fitting to teach sacred music objectively by introducing 
students of all faiths, through active participation, to great hymns, 
anthems, cantatas, and the like. As long as the objective of such 
instruction is empathic understanding of religious perspectives 
through esthetic creations and not persuasion to adopt the reli¬ 
gious orientation expressed in these works, the principle of objec¬ 
tivity is preserved. The point always to be emphasized is that 
objectivity is achieved not by searching for some presumably 
neutral outlook in place of the subjective commitment of the 
religious person, but by entering imaginatively into the religious 
person's faith situation. 

A third relevant discipline for explicit teaching about religion is 
history. Because the religious factor has obviously been a major 
force in human events, no teacher of history can escape responsi¬ 
bility for dealing with it. Religious events, institutions, and per¬ 
sonalities have played and continue to play a prominent part in 
the affairs of mankind. A “secular" history, in the sense of an 
account of the human past free of references to religion, would be 
wholly unacceptable simply in terms of the minimum standards of 
historical scholarship. 

The question of objectivity is one of the most disputed issues in 
historiography. Yet no one will deny that the historian's aim is a 
responsible account of what happened and that included in the 
causes of events are the beliefs and commitments of men of faith. 
A mere recounting of happenings as they would be viewed by an 
observer does not yield historical understanding. Significant his¬ 
tory requires an imaginative participation in the life of thought 
and feeling of the persons whose acts are to be explained. Of prime 
importance in this regard are the religious ideas and convictions 
around which the lives of persons and communities are organized. 

It is not the proper function of the history teacher to inculcate a 
particular view of the meaning of human events, that is, to teach 
his students the “lessons of history." It is his duty to help them use 
the evidence from the past to gain a sympathetic understanding of 
how people in other times and circumstances have thought, felt, 
and acted. Since the evidence is never sufficient to afford a full and 
conclusive explanation of the causes of events, the historian's 
account is always hypothetical. Scholars continue to differ in their 
accounts, and histories are rewritten from generation to genera- 
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tion. Yet it does not follow that history is merely partisan and that, 
for example, a Roman Catholic and a Protestant historian would 
always read the story of the Protestant Reformation in terms of 
their own ecclesiastical commitments. History is essentially a secu¬ 
lar scholarly enterprise with its own distinctive standards of objec¬ 
tive inquiry, in terms of which the continuing discussions of 
alternative historical interpretations and evaluations of evidence 
are conducted. 

The aim of historical instruction about religion is thus not to 
provide a collection of facts about religion in the past, but to 
introduce students to the process of historical thinking, a central 
feature of which is the consideration of alternative explanatory 
hypotheses and the appraisal of evidence that can never lead to a 
final and incontrovertible conclusion. A major resource for hy¬ 
pothesis formation concerning religious events is the capacity for 
entering sympathetically into the faith perspectives of people in 
other historical periods. 

In the social studies further opportunities for the objective 
study of religion are presented. The discipline of anthropology is 
concerned with the description of cultural patterns, among which 
religious beliefs and practices are always found. Deeply embedded 
in every culture are its characteristic ways of dealing with the 
perennial challenges of human existence including birth, mating, 
gaining a livelihood, achieving security against natural forces and 
human enemies, and facing sickness, old age, and death. The 
human responses to these problems appear in the form of magical 
practices, myths, ceremonials, theologies, and moral codes. 

The first principle of anthropological investigation is that cul¬ 
tures are to be described in their own terms and not in terms of 
other patterns of life. The field researcher attempts as far as 
possible to identify with the people whom he studies in order to 
minimize the distortion caused by his own cultural background. 
Obviously he cannot avoid the use of some categories of descrip¬ 
tion and analysis that will be understood by those for whom he 
writes. His objective, however, is to communicate the sense of a 
culture as it is perceived by those who live in it. Again, this 
requires the ability to transcend one's own perspectives in order to 
think and feel as people do who have a different outlook from 
one's own. 

Many leading anthropologists have a naturalistic outlook that 
negates the claims to truth of the religious beliefs they study. But 
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it is not the proper task of an anthropologist to advocate his own 
belief system. His function is to devise the most effective possible 
means of describing cultural systems, apart from the question of 
their validity. In fact, the advocacy of the anthropologist's beliefs 
is prohibited by his own determination to present other cultures 
in their own terms and with full sensitivity to their subjective 
meaning to the people who live in them. 

Social studies teachers also depend on the work of sociologists, 
political scientists, and economists, whose researches cover the 
institutions of religion and their relations to other social struc¬ 
tures, including those of the family, business, government, and 
education. In connection with these social science disciplines, 
many interesting and controversial issues may profitably be dis¬ 
cussed in public school classrooms. For example, students should 
be acquainted with the beliefs about marriage and family respon¬ 
sibility that are held by the major faiths. Another topic is that of 
religion and vocation, including the relation of spiritual and 
economic values. A third issue is that of church-state relations and 
of the relevance of faith to political responsibility. A fourth 
problem is that of religion in education, including the issues 
discussed in the present article. The objective treatment of such 
questions in the social studies requires that the teacher use the 
social science disciplines to express and clarify the positions held 
by persons in the various communities of faith, as well as by those 
who do not profess any explicit religious commitment. It is not the 
teacher's job to supply answers to these complex problems, but to 
help students see the issues more clearly and to assist them in using 
scientific knowledge more effectively in making their own de¬ 
cisions. 

Two other relevant disciplines—psychology and philosophy—do 
not usually enter as such into the curriculum of elementary and 
secondary schools, but they are drawn upon indirectly. Psychology 
is taught in courses in health and personal development, and 
philosophy is used for the analysis and criticism of arguments in 
every subject of the curriculum. Psychology provides means for 
assessing the role of religion in the growth and development of 
personality, both in its emotional and cognitive aspects. From this 
discipline the student can gain insight into the relation of reli¬ 
gious faith to his own stages of maturation. He can also learn how 
religion may be used as a mechanism of defense or aggression as 
well as of personal fulfillment. An intellectually responsible 
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teacher, regardless of his own beliefs, will not use the psychological 
analysis of religion to convince students of the truth or falsity of 
any particular faith. His sole obligation, as an objective scholar, is 
to promote understanding of the personal dynamics of faith, as it 
is inwardly perceived by those who have it. That is to say, the 
proper goal of psychological instruction is not to promote a 
particular set of beliefs, but to illuminate the meanings of various 
systems of belief and practice by showing their relation to such 
personal factors as emotion, perception, motivation, and cogni- 
tion. 

The discipline of philosophy is concerned with the critical 
analysis of religious language and with the criteria for judging the 
validity of religious doctrines. The philosopher is not supposed to 
propagandize for a selected doctrinal system but to raise questions 
about the justification of beliefs and to make explicit the assump¬ 
tions underlying various convictions. The philosophic spirit is of 
prime importance for scholarly objectivity in all disciplines, be¬ 
cause it counteracts the perennial human tendency to absolutize 
beliefs. It keeps always open the possibility of new and more 
adequate alternatives. 

In this respect a philosophic outlook is the key to objective 
teaching about religion, through every discipline, in the public 
schools of a pluralistic society. In such a society the recognition of 
alternative possibilities of belief and practice is essential. This is 
not to affirm that all such possibilities are true, or valid, or equally 
desirable. It is not inconsistent even with some existing historic 
religion being the one true and ultimate faith. If there is such a 
faith, it should be able to win its way among the other possibilities 
in a fair show of evidence. The devoted study of alternative 
orientations, from a variety of disciplined perspectives, should 
only serve to vindicate the true faith in competition with its false 
rivals. On the other hand, if no existing historic religion contains 
the final truth, then the objective study of faiths, in fidelity to 
their personal meanings within the respective communities of 
faith, should be the surest road to the growth of a more ideal 
religious outlook, consonant both with the historic revelations and 
with the methods and results of disciplined scholarship in all its 
branches. 

In this article I have argued that religion cannot be adequately 
treated in the American public schools by the use of special 
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materials or courses on religion prepared by religiously interested 
teachers. I am convinced that the only satisfactory approach is for 
regular teachers in the various secular disciplines to deal in an 
objective fashion with religion as a fact of culture and also as 
an implicit dimension of the life of learning. I have considered 
only the former, explicit, aspect of religious instruction. I have 
attempted to show that scholarly objectivity does not exclude 
commitment, but in fact depends on an imaginative participation 
in commitments that are not one's own. The special function 
of disciplined inquiry is to establish methodological perspectives, 
including agreed-upon standards for the appraisal of evidence, 
that can be used by groups of scholars to illuminate various areas 
of human experience, including religion. 

The temptation to be avoided in the teaching of the secular 
disciplines is to use them as systems of belief to be inculcated 
rather than strictly as instruments for enlarging and deepening the 
understanding of patterns of conviction, including those of the 
traditional religions. The widespread antireligious bias of aca¬ 
demic scholars is a consequence of succumbing to that temptation 
and is the source of the belief by many proponents of religion that 
teaching about religion cannot safely be entrusted to secular 
teachers in the various secular subjects and needs to be handled by 
religiously committed teachers using specially prepared materials. 

It seems clear to me that the answer to the problem of religion 
in public education lies with the secular scholars (who may, of 
course, also profess some religious faith). If these scholars are true 
to their own intellectual enterprises, they will deal justly and 
imaginatively with religion in its various forms as an important 
factor in human experience. They will not attempt to impose 
their own religious or antireligious convictions on students 
through their disciplines, but will help them to understand the 
inner significance of the historic faiths as expressed in literature, 
music, art, sculpture, architecture, and dance, in the personalities 
and events of history, in cultural patterns and social institutions, 
in psychological factors, and in philosophical formulations. Objec¬ 
tive study about religion is not merely a feasible option; it is a 
necessary feature of disciplined scholarship. Above all, it is a 
means of enriching and deepening the religious faith of students 
in the public schools without violating any principle of the body 
politic in pluralistic America. 
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THE CHURCH-STATE SETTLEMENT IN THE 
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The Elementary and Secondary Education Act of 1965 1 is the 
beginning of a stream of legislative enactments that will have 
more impact on the future of education than any previous legisla¬ 
tion in the history of the country. That the Act will produce great 
educational change is hardly debatable. First, there will be the 
stimulus of the Act’s $1.3 billion on current school programs. 
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This amount, not insignificant in itself, is only the beginning. 
President Johnson has made it perfectly clear that he intends to 
increase the amount dramatically in the future, 2 and he is likely to 
succeed. Once a federal channel of aid is opened, it is a compara¬ 
tively simple matter to expand the aperture so that greater volume 
can flow through it. It is more difficult to make any very substan¬ 
tial alteration in the delicate pattern or political compromises that 
determine how the flow comes out and where it goes—at least until 
there is a major shift in political power. 

Since the Act is the first step toward a basic program of federal 
aid to elementary and secondary education, its effect on church- 
state relations is enormously significant. Although the church-state 
provisions in the Act have been vigorously denounced on one 
hand and stoutly defended on the other, the essential concepts, 
much less the details and subtlety of the settlement, have rarely 
been understood. Until one looks at this settlement in the context 
of its legislative history, it is difficult to judge whether it is a peace 
treaty that will strengthen education without undermining the 
First Amendment, as the defenders claim, or whether it is an 
invitation to sectarian conflict that will endanger the public 
school system and destroy separation of church and state, as its 
attackers insist. To shed light on this obviously important ques¬ 
tion, we will trace the development of the church-state issue and 
then suggest some of its possible consequences. 

Traditionally there were three roadblocks to federal aid to 
education: ideological conservatism, which feared federal control 
and opposed federal spending; the struggle between segregation¬ 
ists and civil rights groups over aid to “separate but equal” schools 
in the South; and the church-state issue of governmental aid to 
religious schools. 3 The first of these three roadblocks—ideological 
conservatism—was swept away in the Goldwater debacle. Time 
reports that, of the 58 freshmen, non-southern Democratic con¬ 
gressmen elected in 1964, 58 voted for the education bill. 4 Second, 
the race issue has been generally surmounted as a threat to 


2 New York Times, April 14, 1965, p. 24. 

3 For a background on the history of this issue see Munger & Fenno, National 
Politics and Federal Aid to Education (1962); Bendiner, Obstacle Course on 
Capitol Hill (1964). It is worth mentioning that both books concluded that it was 
unlikely that the church-state issue could ever be compromised or that federal aid 
to education would ever be passed. 

4 Time, July 30, 1965, p. 12. A public-school-only bill or a bill giving substantial 
direct aid to parochial schools would have had more difficulty, of course. 
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legislation by the enactment of the Civil Rights Act, which dooms 
“separate but equal” schools. 5 6 This left only the church-state 
obstacle, on which many earlier proposals for federal aid had 
foundered—notably the one advanced so hopefully by the nation's 
first Roman Catholic President, John F. Kennedy. 

Although the administration intended to design essentially a 
public school bill, some concessions to parochial schools seemed 
politically necessary. From the beginning the administration had 
clearly rejected direct aid to parochial schools on philosophical 
and legal grounds as well as for the political risks entailed. Instead 
they accepted the alternative of directing the aid toward the child 
and Justice Department lawyers were willing to certify that that 
approach seemed constitutional. Although the administration ac¬ 
cepted the child benefit alternative, they had not yet articulated 
the theory or accepted the theory's logical consequences. 6 This 
theory is based on the principle that, although public aid to 
religious schools violates constitutional law and sound public 
policy, aiding all students—some of whom happen to attend reli¬ 
gious schools—is quite permissible, even laudable. In recent years 
the aspect of the child benefit theory that has received the most 
attention as a compromise to the aid-to-religious-schools issue is 
dual enrollment, or shared time, as it is often called. 7 Under dual 
enrollment, educational opportunities for private school students 
can be strengthened by permitting them to take part of their 
courses in the public school. This permits the student to receive 
the best in both a secular and a religious education. Under this 
arrangement, the religious school receives no public funds di¬ 
rectly, but it can save money by eliminating some subjects or 
services from its curriculum. 

This fact has led critics of the child benefit theory to argue that 
constitutionally the theory is ambiguous and that functionally the 

5 Title VI, section 601, of the Civil Rights Act provides: "No person in the United 
States shall, on the ground of race, color, or national origin, be excluded from par¬ 
ticipation in, be denied the benefits of, or be subjected to discrimination under any 
program of activity receiving federal assistance." 78 Stat. 252, 42 U.S.C. 2000d (1964). 

6 For a history and a defense of this theory see LaNoue, The Child Benefit 
Theory, 12 J. Pub. L. 76 (1964); for an opposing view, see Allen & Marshall, Child 
Benefit Has Lost Its Glitter, 42 Phi Delta Kappan 77 (1962). 

7 For background on dual enrollment or shared time see Hearings on Shared 
Time Before a House Subcommittee on Education and Labor, 88th Cong., 2d Sess. 
(1964). The Office of Education has just completed a survey of existing projects 
entitled Dual Enrollment. 
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difference between aiding schools and aiding pupils is entirely 
fictional since schools are benefited by the aid their pupils receive. 
The theory's supporters counter by insisting that there are signifi¬ 
cant functional and constitutional differences between aiding 
schools and aiding pupils. These differences can be illustrated 
briefly in the following example. If it is determined that more 
library services are needed for quality education for all children, 
there are generally two ways to achieve this goal when large 
numbers of students attend parochial schools. First, a portion of 
the public funds might be given to the parochial schools to build 
and furnish their own libraries. This method is probably the most 
efficient in the short run, but it runs squarely into the constitu¬ 
tional issue, particularly in the states; 8 and practically it gives 
religious authorities control over the access to public benefits by 
taking the books out of the public realm. The child benefit theory 
alternative is to expand and make more flexible public school and 
community libraries (bookmobiles, etc.) so that parochial school 
students can use them. The constitutional precedents for the use 
of public facilities by persons attending or employed by religious 
institutions seem secure, and the practice of keeping all publicly 
purchased materials in public institutions may in the long run be 
the most effective way to serve the whole community. 

Furthermore, a clear-cut definition of the child benefit theory 
has been adopted by two national organizations: the National 
Council of Churches and the American Jewish Committee. With 
only slight variation, these organizations have agreed that the 
child benefit theory can be properly employed provided: 

(1) that benefits intended for all children be determined and 
administered directly by public agencies responsible to the 
electorate; 

(2) that such benefits intended for all children not be con¬ 
veyed in such a way that religious institutions acquire prop¬ 
erty or the services of personnel thereby; 

(3) that such benefits not be used directly or indirectly for 
the inculcation of religion or the teaching of sectarian doc¬ 
trine; and 

8 It was estimated during the hearings on the education bill that at least 32 states 
have constitutional provisions barring aid to parochial schools. These constitutional 
provisions are listed and analyzed in Hearings on Aid to Elementary and Secondary 
Education Before the General Subcommittee on Education of the House Committee 
on Education and Labor, 89th Cong., 1st Sess. (1965) [hereinafter referred to as House 
Hearings ]. 
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(4) that there be no discrimination by race, religion, class, or 
national origin in the distribution of such benefits. 9 

The child benefit theory in its pristine law-review purity and 
the child benefit theory as it emerged in the administration bill 
were two different things, however. The administration and Con¬ 
gress had to weigh many competing political and educational 
interests; moreover, the theory is not always easy to apply. Conse¬ 
quently, in the bill submitted to Congress, the image and outlines 
of the child benefit concept were evident; but at a few points the 
bill's language shaded over into direct aid to parochial schools; 
and several other unexpected church-state issues appeared. 


The Content of the Administration Bill 

There were five titles in the original bill, but only the first 
three need concern us here. 10 Within the first three titles, this 
paper attempts to deal only with the principal church-state prob¬ 
lems. (Title IV provided funds for educational research and title V 
supplied funds for strengthening state departments of education.) 

Title I, as originally proposed, allotted an estimated $1 billion 
to public school districts on the basis of the number of children of 
families with annual incomes of less than $2,000—children con¬ 
sidered most likely to be educationally deprived. The child benefit 
concept in title I was contained in section 205(a)2, which required 
public school boards applying for federal funds to give assurance 

that, to the extent consistent with the number of education¬ 
ally deprived children in the school district of the local 
educational agency who are enrolled in private elementary 
and secondary schools, such agency has made provision for 
including special educational services and arrangements (such 
as dual enrollment, educational radio and television, and 
mobile educational services) in which such children can 
participate without full time public school attendance. 


o As adopted by the General Board of the National Council of Churches, February 
26, 1965. The American Jewish Committee acceptance of these principles on the 
child benefit theory can be found in House Hearings at 794. 

io H.R. 2362 as introduced in the House by Congressman Carl Perkins and S. 370 
as introduced by Senators Morse, Pat McNamara, Yarborough, Clark, and Jennings 
Randolph. 
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During the hearings, administration witnesses were unclear 
about the extent to which the public schools would be limited in 
determining the services which they could give to comply with the 
section noted above. In addition, it seemed that Community 
Action Agencies operating local antipoverty programs were to be 
given what amounted to veto power over the new school pro¬ 
grams. Both these developments, which reflected the intent to 
insure the participation of private school students and to require 
coordination with antipoverty programs, were certainly reason¬ 
able; but the phrasing of this intent in the bill and in testimony 
created concern. Since, according to administration estimates, 90 
per cent of the country's thirty-three thousand school districts 
would be affected by title I, its impact on public school practices 
would be considerable. Even though title I clearly utilized the 
child benefit concept by granting funds only to public schools, 
from a public school administration viewpoint, the federal gov¬ 
ernment had, nevertheless, taken the momentous step of requiring 
local public schools to set up arrangements for private school 
pupils that had little precedent or testing, that could create 
extraordinary administrative problems, and that in some states 
violated the state constitutions. Without these arrangements the 
public schools could not receive title I funds; this seemed to some 
an unprecedented and a dangerous form of federal control. 

Title II provided $100 million for the purchase of library 
resources and other instructional materials “for the use of children 
and teachers in public and non-profit private elementary and 
secondary schools." The title required that all books and materials 
purchased through this program be approved by public author¬ 
ities for use in public schools, thus eliminating the possibility of 
using public funds for direct religious teaching. After that formal 
requirement was met, however, the bill permitted private and 
parochial schools to receive public funds or publicly purchased 
materials that would become a permanent part of such schools' 
resources. 11 This administrative pattern, of course, was not com- 


11 Whether the bill was intended to permit grants to parochial schools became a 
point of considerable controversy. But early in the hearings, administration witnesses 
conceded that it was their intention to make grants directly to parochial schools at 
least in the thirty-two states that could not constitutionally aid the parochial schools 
themselves (House Hearings at 150). Later when that position became a source of 
embarrassment to the committee majority, the administration’s statement was called 
a slip-of-the-tongue (House Hearings at 749). It clearly was not. At the time when a 
member of the staff of the Department of Health, Education and Welfare made the 
statement in response to a direct question. Secretary Celebrezze and Commissioner 
Keppel were present and made no effort to correct what was said. 
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patible with the child benefit theory, since it would have per¬ 
mitted parochial schools to act as intermediaries between the pub¬ 
lic authority and the child beneficiary. The parochial schools 
would not only determine the specific character of the benefits, 
but they would actually be given the ownership of the publicly 
purchased benefits. 

Although title II was ordinarily to be administered by the states, 
many, if not most, states have constitutions that forbid furnishing 
any materials to parochial schools. Consequently, the bill (sec. 
204b) specifically stated that, in those instances “in which no State 
agency is authorized by law” to provide library resources and 
instructional materials for the use of children and teachers “in any 
one or more elementary or secondary schools in such State,” the 
U.S. Commissioner of Education was authorized to do so, thus 
bypassing the state agencies and the state constitutions. This pro¬ 
vision created several problems. If the bypass of state constitutions 
was accepted here (where even the federal authority itself was 
dubious under the establishment clause of the First Amend¬ 
ment 12 ), how could the Office of Education be prevented from 
circumventing the state constitutions every time an education 
bill that aided parochial schools was passed? If that happened, the 
future political consequences might be serious. Private school 
supporters might begin to block certain state appropriations for 
public schools in order to force the federal government to support 
its own system of educational centers and services in which private 
schools would participate. Added to that would be the expansion 
of a sector of the federal bureaucracy devoted to servicing private 
schools. 

This fear was reinforced by the original proposals for title III. 
The title provided $100 million in grants to initiate a system of 
federally supported supplementary educational centers and serv¬ 
ices. The title's admirable purpose was to enrich educational and 
cultural resources of local communities in a way that might benefit 
all school children. To encourage innovation, however, the Office 
of Education felt it necessary to propose an administrative system 
consisting of a partnership or “consortium” of several community 
educational and/or cultural institutions, which would, in the 


12 Cf. Cochran v. Board of Education, 281 U.S. 370 (1928). Cochran was not a First 
Amendment case nor can its authority be extended with certainty to direct grants to 
parochial schools and provision of library resources. 
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Office's opinion, effectively bypass the entrenched and moribund 
habits of some local public school establishments. Actually, the 
original language in the bill made it possible for grants to go to 
any agency in the community, public or private, secular or reli¬ 
gious (even churches were eligible), so long as one public school 
was represented or participated in this managing consortium. For 
all practical purposes, the consortium would act as a parallel, 
independent, federally financed school board. The members 
would be appointed by the partners, who realistically in most 
areas would include ecclesiastical as well as public officials. There 
could be no objection to having persons knowledgeable about the 
needs of private school children on the board, but a school board 
composed in part of representatives designated by a church would 
be a significant departure from traditional American church-state 
relationships. Since the center’s authority to experiment with new 
educational programs and services was virtually unlimited, 18 di- 


13 §303: Grants under this title may be used, in accordance with applications 
approved under 304 (b), for— 

a) Planning for and taking other steps leading to the development of programs 
designed to provide supplementary educational activities and services described in 
paragraph (b), including pilot projects designed to test the effectiveness of plans so 
developed; and 

b) the establishment, maintenance, and operation of programs, including the lease 
or construction of necessary facilities and the acquisition of necessary equipment, 
designed to enrich the programs of local elementary and secondary schools and to 
offer a diverse range of educational experience to children of varying talents and 
needs by providing supplementary educational services and activities such as— 

1) comprehensive guidance and counseling, remedial instruction, and school 
health, psychological, and social work services designed to enable and encourage 
persons to enter, remain in, or re-enter educational programs including the 
provision of special educational programs and study areas during periods when 
schools are not regularly in session; 

2) comprehensive academic services and, where appropriate, vocational guidance 
and counseling, for continuing adult education; 

3) developing and conducting exemplary educational programs, including dual 
enrollment programs, for the purpose of stimulating the adoption of improved or 
new educational programs in the schools of the State; 

4) specialized instruction and equipment for students interested in studying 
advanced scientific subjects, foreign languages, and other academic subjects which 
are not taught in the local schools or which can be provided more effectively on a 
centralized basis, or for persons who are handicapped or of preschool age; 

5) making available modern educational equipment and specially qualified per¬ 
sonnel, including artists and musicians, on a temporary or other basis to public and 
other nonprofit schools, organizations, and institutions; 

6) developing, producing, and transmitting radio and television programs for 
classroom and other educational use; 

7) providing special educational and related services for persons who are in or 
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rect aid to parochial schools was a distinct possibility. Further¬ 
more, since the new centers were to be wholly federally financed, 
required no approval by state agencies, and possessed an ambigu¬ 
ous public-private character, their legal status under the state 
constitutions was uncertain. 

The administration bill in its original form, then, was a compli¬ 
cated package of proposals, some rooted squarely in educational 
needs, and others were geared to curry the favor or deflect the 
opposition of interest groups. In some of its sections the child 
benefit theory was clearly followed, whereas in others a simple 
political and administrative pragmatism was employed that, inad¬ 
vertently or not, created a number of church-state problems. One 
thing was certain—the very complexity of the bill and the novel 
forms in which the church-state issues were placed meant that the 
debate would take place almost entirely between the interest 
groups, the administration and Congress. The public seemed to be 
convinced of the general merits of the bill's purposes and gave 
overwhelming support from the beginning. Indeed there was 
hardly any doubt but that some education bill would pass; the 
major question for Congress and the interest groups alike was the 
final nature of the church-state provisions. 14 


from rural areas or who are or have been otherwise isolated from normal educa¬ 
tional opportunities, including, where appropriate, the provision of mobile educa¬ 
tional services, special home study courses, radio, television and related forms of 
instruction, and visiting teachers' programs; and 
8) other specially designed educational programs which meet the purposes of this 
title. 79 Stat. 38, 20 U.S.C.A. 843 (Supp., 1965). 

14 The only other issue that could be called major was the matter of the formula 
for allocating funds under title I. The bill’s original proposal was that $2,000 family 
income should be the cut-off point used to determine each public school district's 
a 

allotment. The formula was — X b = $ (a = average pupil expenditure m state; b = 


number of children from low-income families). This was heartily supported by 
southern Democrats, but northern Democrats in high-cost-of-living districts objected. 
A compromise was finally reached that included all children from families on 
welfare in the allotment formula. Despite the northern Democrats’ failure to gain 
more concessions in the original formula, wealthy northern counties do quite well 
under it as it stands. See House Comm, on Education and Labor, Elementary and 
Secondary Education Act of 1965 , H.R. Rep. No. 143, 89th Cong., 1st Sess., 70 (1965) 
[hereinafter cited as H.Rep. No. 143], The Republicans on the committee point to 
the curious fact that under title I a group of the ten wealthiest counties of the United 
States will receive twice as much as ten of the poorest counties even though the 
number of eligible children from low-income families is the same in each group. 
The reason for this seeming anomaly was, of course, the utilization of existing per 
pupil expenditure as one of the multipliers in the formula. 
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The Interest Groups Testify 

Altogether representatives from almost fifty different or¬ 
ganizations appeared at hearings held by the General Subcommit¬ 
tee on Education of the House Committee on Education and 
Labor and the Subcommittee on Education of the Senate Commit¬ 
tee on Labor and Public Welfare. Only the four major groups 
concerned with the church-state issue—the public school associa¬ 
tions, the Protestant churchmen, the parochial school supporters, 
and the Jewish agencies, together with the American Civil Lib¬ 
erties Union—need to be covered here, however. 15 

Although each of these groups responded differently to the bill 
both tactically and substantively, they all faced certain common 
problems. For one thing, the great wave of public support for 
President Johnson's message on education, combined with his 
personal prestige and the overwhelming Democratic congressional 
majority, made it difficult to criticize, let alone oppose, the bill. 
Second, in this ecumenical era discussion of the church-state as¬ 
pects of the bill had to be undertaken with great restraint on all 
sides, since a considerable portion of both the secular and religious 
press regards exhibitions of religious rivalry and conflict as being 
in poor taste. Finally, although the major interest groups had been 
briefed about the general trends in the proposed legislation, the 
bill itself—with all its novel provisions—was not made public until 
ten days before the House committee hearings began. This was not 
nearly enough time for large national organizations to study the 
bill, to report to their constituencies, and to prepare careful 
commentary on this new and complex form of federal legislation. 
The administration hoped (successfully as it turned out) to in¬ 
hibit controversy by rushing the bill through. 

Although the House hearings filled 2,128 pages, by holding 
Saturday sessions the subcommittee closed its hearings eighteen 
working days after the bill was introduced. The Senate hearings 
were more leisurely but less important. Almost all the major issues 
were decided in the House. This narrative focuses on those 
hearings. 

For the National Education Association (NEA), representing 
more than nine hundred thousand public school teachers and 
administrators, the bill presented some difficult tactical problems. 

is Organizations are listed here and discussed later in the order in which they 
testified. 
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In its original form the bill met almost none of NEA's traditional 
federal aid requirements. For example, the bill's aid was cate¬ 
gorical rather than general, provided little or nothing for teachers' 
salaries, bypassed the states in titles II and III, and set significant 
new precedents for aid to parochial schools. Yet the bill was 
certain to pass, and NEA could not afford to antagonize further 
the Office of Education, which has regarded it in recent years as a 
negative force and which has excluded it from the inner circle of 
policy-making. Furthermore, one of the principal objectives of 
NEA's activity has been to achieve general federal aid to educa¬ 
tion. The organization's failure to secure this goal has been loudly 
pointed out to teachers across the country by its growing and 
aggressive rival, the American Federation of Teachers (AFT). 
Consequently, despite some internal dissension, NEA decided to 
take a “see-no-evil, hear-no-evil, speak-no-evil” stance on the bill. 
Robert McKay, chairman of the NEA Legislative Commission 
testified: 

Basic to the NEA's policy is an unalterable insistence that 
the Federal funds be allocated to the States and school 
districts without Federal control. General Federal support 
funds, the NEA policy suggests, should be commingled with 
State public education funds and their distribution within 
States should permit the same administrative discretion as for 
State public education funds. 

Central to the association's policy on Federal support is the 
position that expenditure of the Federal funds be only for the 
purposes for which the States and localities, under their 
constitutions and statutes, may expend their own public 
education funds. 

NEA policy likewise insists that legislation providing gen¬ 
eral or specific aids be consistent with the constitutional 
provision respecting an establishment of religion and with 
the tradition of separation of church and state. 

The President's proposals do not, in my opinion, violate 
these principles. In its approach and emphasis the program 
has the wholehearted support of the National Education 
Association. 16 

Furthermore the NEA witnesses conceded that public school 
teachers might be assigned full time to teach in parochial 


16 House Hearings at 234-35. 
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schools 17 and appeared to reverse the organization's position 
against grants to parochial schools under title III of the National 
Defense Education Act. 18 

Ironically, to the extent that the NEA testimony was intended 
to put itself one up on AFT by unequivocally supporting the bill 
and then taking credit for its passage, NEA's total acquiescence 
was unnecessary. AFT was in no position to fight. Although AFT 
in its 1961 national convention had reiterated “its unalterable 
opposition to aid to private and parochial schools," the AFT 
Legislative Committee, shortly before the bill was introduced, 
released a new statement that was vague enough to give the 
impression that the organization would accept some aid to paro¬ 
chial schools as a means to general federal aid legislation. 19 This 
statement, however, set off a revolt by the New York City local, the 
union's largest, and several other important locals. Under AFT 
rules, they demanded that a referendum be held. The referendum 
ballot, however, was designed by the Legislative Committe, and 
it focused on approval or disapproval of the President's message on 
education, not on the bill. 20 The votes, which eventually sup¬ 
ported the Committee, were not counted until after the bill was 
passed so the net effect of all this maneuvering was to take AFT 
out of the legislative arena for all practical purposes during the 
period in which the bill was being debated. AFT gave only a 
perfunctory testimony, so NEA won the mantle of champion of 
the federal aid bill by default. 

The innovations in the administration bill and the speed of the 
hearings created special difficulties for the National Council of 
Churches (NCC). The Council, which is composed of thirty-one 
member communions with more than forty million Protestant and 
Orthodox constituents, has recently been redefining its policy 
toward public aid for parochial schools. Although some see conces¬ 
sions to parochial schools in the Council's newer statements, a more 
accurate view is that the Council has been attempting to clarify its 
policy in the light of the more complicated forms of modem 
educational legislation. Ecumenicity has been reflected in the 

17 Id. at 275. 

18 Id. at 272-73. 

19 New York Times, Nov. 8, 1964, p. 42. The information on the AFT position is 
from an unpublished study: Friedman, The AFT Referendum on Federal Aid to 
Education (Teachers College, Columbia University, 1965). 

20 The bill was available long before the ballot was printed. 
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tone of the new statements, but the Councirs fundamental opposi¬ 
tion to direct aid to parochial schools has not changed. 

When Arthur Flemming, former U.S. Secretary of Health, Edu¬ 
cation and Welfare and currently president of the University of 
Oregon and first vice president of the National Council, appeared 
before the subcommittee, the Council policies were: (a) opposition 
to all grants to parochial schools, 21 (b) acceptance of publicly 
supplied “distinctly welfare services” for private school students, 22 
and (c) support for “experimenting” with dual enrollment. 23 
The Council's adoption of the child benefit theory 24 and of a 
position in favor of adequate judicial review did not occur until a 
general board meeting in Portland, Oregon, on February 26, 
1965, about a month after Mr, Flemmings committee appear¬ 
ance. Consequently, although the Council’s testimony was clear in 
its insistence on public ownership of title II material, 25 in its 
proposals that an inter-library loan concept be employed for 
distribution of those materials, 26 and in its preference for inter¬ 
mingling public and private school students in dual enrollment 
programs, 27 several other points were cloudy. Mr. Flemming 
insisted on public ownership of the title III centers, but he was 
quite willing to permit subcontracting with private schools to 
provide services. 28 He also accepted (though reluctantly) the 
concept of public school teachers teaching in parochial schools, 29 
although Dr. C. Emanuel Carlson, executive director of the Bap¬ 
tist Joint Committee on Public Affairs, 30 and Dr. Phillip John¬ 
son, director of Public Relations of the National Lutheran Coun¬ 
cil, 31 both on the same panel, disagreed with that position. These 
details turned out to have some significance, but more important 
was the Council’s serious attempt to work out principled compro¬ 
mises on the church-state questions that have divided Protestants 


21 House Hearings at 740. 

22 ibid. 

23 id. at 743. 

24 Supra note 9. 

25 House Hearings at 751. 

26 Id. at 752. 

27 Id. at 756. 

28 Id. at 746-47. 

20 id. at 755-56. 

30 id. at 771. 

31 Id. at 776. 
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and Catholics for so long and its acceptance of the bill as an 
instrument of reconciliation . 32 

Other Protestants were not so certain about either the prin¬ 
ciples, the compromises, or the reconciliation. The National Asso¬ 
ciation of Evangelicals, representing some two and one-half mil¬ 
lion conservative Protestants , 33 and the Unitarian-Universalist 
Association, representing one hundred thousand liberal Protes¬ 
tants , 34 both generally opposed all the provisions in the bill dealing 
with parochial school students. 

For parochial school supporters, the bill also created difficult 
tactical problems. Was the bill a breakthrough providing the 
long-awaited recognition of the parochial schools' claim on public 
funds, together with the precedents that would in future legisla¬ 
tion grow into substantial economic aid to parochial schools? 
Or was the bill a box with only token immediate aid to parochial 
schools and a conceptual framework that, if followed, would 
restrict all future aid to very limited publicly managed benefits 
for parochial school students? Or was the bill a fair compromise? 

Definitive clues about the Catholic attitude are difficult to find 
in the National Catholic Welfare Conference (NCWC) testimony. 
Msgr. Frederick G. Hochwalt, director of NCWC's Department of 
Education, stressed the new concept of partnership in the bill: 

Of great significance is the fact that the President calls for 
cooperation between the Nation’s public and private schools. 

I have always considered the public and private school sys¬ 
tems of this country to be partners, not competitors, in 
education. Our experience in many parts of the country 
proves the great benefit that such a partnership can be to the 
children in all schools. The administration’s suggestion to 
extend that partnership poses a new challenge for educators . 35 

Despite NCWC’s use of the new rhetoric of public-private part¬ 
nership, the reality of institutional rivalry remained, since Msgr. 
Hochwalt pointedly reiterated NCWC’s traditional willingness to 
block bills aiding public schools only . 36 There was also some 

32 id. at 739. 

33 id. at 1759. 

34 id. at 1766. 

35 Id. at 801. 

30 Ibid. For a history of one such instance see Price, Race, Religion and the Rules 
Committee, in Westin, The Uses of Power, 1-71 (1962). 
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metaphorical recognition of the precedents for future aid in the 
bill. Congressman Hugh Carey, who speaks for parochial schools 
on the committee, commented on the precedents: 

Mr. Carey: If I may suggest, the reference might well be 
made that Rome was not built in a day. 

Msgr. McManus: I will take the allegory as you state it. 

Mr. Carey: We have put a couple of good building blocks 
in this bill. 37 

Over all, however, the Catholic attitude in testimony was both 
flexible and generous. The Catholic witnesses suggested that they 
would accept both public ownership of title II materials 38 and the 
provision of title I services for their children in public schools only 
if necessary. 39 Repeatedly, concern was manifested for the in¬ 
tended beneficiary of the bill—the educationally deprived child- 
even at the expense of traditional institutional patterns. Msgr. 
William McManus, superintendent of Catholic Schools in Chicago 
concluded: 

The measure pending before this committee, let us face it, 
is not going to take any of the financial burden off the backs 
of benefactors and patrons of nonpublic schools. It will do no 
more than give some of the children, particularly the poorest 
of poor children attending them, an opportunity for an 
enriched education. 

In Chicago, I will have to raise another $90 million next 
year to keep the schools going even though this bill is on the 
books, and yet we feel now, as we did at the time of the 
Federal impact legislation, that we must go along, even 
though the benefit to us is extremely limited, in the interest 
of taking care of these desperately poor children in both 
metropolitan and rural areas. 40 

As on most questions, there was no single Jewish position on 
H.R. 2362. Indeed the positions ran from full support of the bill 
by the National Society for Hebrew Day Schools and other Ortho¬ 
dox spokesmen 41 to almost total opposition by the Union of 

87 House Hearings at 812. 

38 Id. at 828. 

39 id. at 815, 822. 

*o id. at 841. 

41 Id. at 1434, see also at 1233. 
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American Hebrew Congregations (Reform) and the American 
Jewish Congress. 42 The Anti-Defamation League, the National 
Conference of Jewish Women, and, to a lesser extent, the Ameri¬ 
can Jewish Committee 43 were also critical of the parochial school 
provisions; but they stopped short of opposing the bill itself. 

Perhaps the most comprehensive critique of the church-state 
issue was given in the American Civil Liberties Union’s thirty-one 
page written analysis of the bill. 44 The ACLU position and the 
position of most of the Jewish groups was one of supporting 
federal aid to public schools but rejecting with varying degrees of 
intensity the parochial school compromise in H.R. 2362. Of the 
many issues that these organizations raised, four arguments had 
substantial impact on the final outcome of the bill. By the time the 
ACLU and Jewish group witnesses appeared, the committee had 
already informally decided and NCWC had conceded that the title 
II materials should be owned by public authorities. Nevertheless, 
the difficult question of when a loan is a loan and not a de facto 
grant remained, and at several points in the testimony the con¬ 
cepts of public depositories and inter-library loans were devel¬ 
oped. 45 Second, these witnesses pointed out that if the rationale 
behind title II was aid to the child, not to the school (the child 
benefit theory), then the provision in title II limiting participa¬ 
tion to those attending non-profit schools was inconsistent. 46 The 
administration and the committee later conceded this point, and 
the non-profit limitation was removed from both title I and title 
II. 47 Third, the legal difficulties of long-term dual enrollment 
projects with entirely separate classes for public and parochial 


42 The UAHC appeared at p. 1506; The American Jewish Congress at p. 1531. Leo 
Pfeffer, one of the legal counsels of the American Jewish Congress, testified 
separately at p. 1606. This was the only testimony that all members of the 
subcommittee attended and it apparently produced a significant impact upon them, 
according to impressions gained by staff members, some of whom were not 
sympathetic to Pfeifer's views. 

43 The ADL at p. 1776; NCJW at p. 1524; and the American Jewish Committee at 
p. 793. The Committee has accepted the child benefit theory, p. 794. 

44 Id. at 1659. 

45 Id. at 1629-31, and at 1708-10. 

46 Id. at 1609. 

47 See also the Senate committee report on the bill, which quotes a letter from the 
Department of Health, Education and Welfare: “As originally introduced, title II of 
H.R. 2362 authorized the making of grants for the acquisition of books and instruc¬ 
tional materials for the use of children and teachers in ‘public and nonprofit private 
elementary and secondary schools.’ The House deleted the word ‘nonprofit,’ thereby 
extending the benefits of title II to all children in private schools. The purpose of 
this amendment was to assure that under title II, which is designed to benefit 
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school students were convincingly demonstrated to the commit¬ 
tee. 48 Most important, however, ACLU and Jewish group wit¬ 
nesses focused their attack on the consortium or public/private 
school partnership provision in title III. Obviously some necessary 
and mutual cooperation currently takes place between private and 
public schools, and more will be needed under titles I and II. The 
witnesses did not object to consultation, but they did strenuously 
object to the concept of partnership in title III that would have 
permitted churches or parochial schools to appoint their own 
representatives to the new supplementary center school boards. 49 
This seemed to them to be entirely inconsistent with the separa¬ 
tion of church and state tradition, and their objections made a 
considerable impact. 

On February 2, exactly three weeks after the bill was intro¬ 
duced, the House General Subcommittee ended the hearings. 
Some agreement to change the bill on church-state issues (the 
substitution of loans for grants in title II, for example) had 
occurred publicly during the testimony, but the full extent of the 
committee’s modifications was not revealed until after the bill had 
been “marked up” in closed executive sessions and the committee 
report had been released. 


The House Committee Adopts the Child Benefit Concept 

In an effort to meet the desiderata of various groups testi¬ 
fying on the bill, the Perkins subcommittee made several changes 
that had church-state implications. In title I, for instance, it added 
to section 205 a new assurance to be given by applicants that made 
clear that ownership of property and administration of projects 


children and not schools, certain children would not be discriminated against merely 
because they attend a private vocational, trade, or other school which meets State 
standards but is operated for profit” [emphasis added]. Through an oversight by 
committee staff members, the non-profit limitations remains in title III. 

4 8 House Hearings at 1693-96. 

40 Id. at 1509, 1666, 1672, 1695, and 1960-62. In part this is a semantic problem 
caused by the overlap in usage between consultation, cooperation, and partnership. 
The concept of partnership, however, goes beyond consultation and cooperation and 
includes the sharing of legal or otherwise binding authority. Church and state, of 
course, have historically often been partners. The state passed some laws; the church 
passed others. Both church and state had court systems and they enforced each 
other’s laws. The state taxed the people and the church taxed the people. The 
church legitimatized the state and the state legitimatized the church. Such partner¬ 
ships were called establishments of religion. 
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was to be in public hands. The new language required “that the 
local educational agency has provided satisfactory assurance that 
the control of funds provided under this title, and title to prop¬ 
erty derived therefrom, shall be in a public agency for the uses 
and purposes provided in this title, and that a public agency will 
administer such funds and property.” 50 In title II, a new section 
205 was drawn up, consisting of two parts, the latter of which 
continued the insistence that library resources and instructional 
materials obtained under the title “shall be limited to those which 
have been approved by an appropriate State or local educational 
authority or agency for use, or are used, in a public elementary or 
secondary school of that State.” 51 To this was added a new clause 
embodying the feature of public ownership and control: “Title to 
library resources, textbooks, and other printed and published in¬ 
structional materials furnished pursuant to this title, and control 
and administration of their use, shall vest only in a public 
agency.” 52 The same concept was reflected in title III in a clause 
governing ownership of any supplementary educational facilities 
constructed with federal funds: assurance must be given “that 
upon completion of the construction, title to the facilities will be 
in a State or local educational agency . . .” 5S 

At the same time, the subcommittee clarified the scope of the 
benefits available to children. In title I, the word “equipment” 
was added to the phrase giving examples of “special educational 
services and arrangements” by means of which children attending 
private schools could share in its benefits, so that the revised 
formula read: “such as dual enrollment, educational radio and 
television, and mobile educational services and equipment ” 54 
[emphasis added]. In title II, the subcommittee added to the 
instructional materials to be purchased with federal funds the 
term “textbooks” in addition to “library resources and printed 
and published instructional materials” already in the title. 55 Both 

50 H.R. 2362, 89th Cong., 1st Sess. (Comm. Print 1965), tit. I, §205 (a) (3) [herein¬ 
after cited as H.R. 2362]. 

61 H.R. 2362 tit. II, §205 (b). 

62 HR. 2362 tit. II, §205 (a). 

53 H.R. 2362 tit. Ill, §304 (c) (4) (B). 

64 H.R. 2362 tit. I, §205 (a) (2). In the first printing of the committee mark-up 
equipment was set off by a comma, but later the comma was removed making 
mobile the modifier of equipment, thus considerably limiting the range and the 
permanency of materials supplied to parochial schools. 

55 H.R. 2362 tit. II, §201, etc. 
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“equipment” and “textbooks” made explicit what had already 
been implicit in the bill. 

In title III, the subcommittee heeded protests against the “con¬ 
sortium” concept and placed sole administrative responsibility in 
public school boards—referred to throughout the bill as “the local 
educational agency”: 

A grant under this title for a program of supplementary 
educational services may be made to a local educational 
agency or agencies, but only if there is satisfactory assurance 
that in the planning of that program there has been, and in 
the establishing and carrying out of that program there will 
be, participation of persons broadly representative of the 
cultural and educational resources of the area to be served. 

For the purposes of this section, the term “cultural and 
educational resources” includes State educational agencies, 
institutions of higher education, nonprofit private schools, 
public and nonprofit private agencies such as libraries, mu¬ 
seums, musical and artistic organizations, educational radio 
and television, and other cultural and educational re¬ 
sources. 56 

Although this language insists upon a high degree of community 
participation in devising, designing, and operating the title III 
programs, it is important to recognize that the full and actual 
responsibility for their administration rests with the public school 
board. The community participants serve in what is essentially an 
advisory capacity; they may propose, but the public agency dis¬ 
poses. Another related change in this paragraph is noteworthy. No 
longer does it refer to “representatives” of educational organiza¬ 
tions, but to “persons broadly representative of the cultural and 
educational resources . . .” This change was presumably made as a 
result of a contention by some witnesses—such as the ACLU and 
the American Jewish Congress—that private groups should not 
have “representatives” or delegates selected by them on a school 
board. 

In addition to the above revisions of the administration bill. 
Congressman Perkins and his committee expatiated upon some of 
the troublesome points in their report, which—like the amended 
bill itself—was subsequently approved by the full Education and 
Labor Committee of the House. In addition, the Senate Commit- 

B6H.R. 2362 tit. Ill, §304 (a). 
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tee on Labor and Public Welfare adopted word-for-word almost 
all of the House committee's language on church-state problems. 57 

The committee report is designed to explain to the members of 
Congress, as well as to anyone else who is interested, what the 
committee had in mind in drafting the language of the bill being 
reported out for congressional action. As such, the report consti¬ 
tutes part of the “legislative history" that the executive and 
judicial branches use to interpret what Congress intended. This 
does not mean that the report was transparently clear in its ex¬ 
planations, since it had to mollify or satisfy the same conflicting 
interests as the bill itself. Nevertheless, the Perkins committee 
report made some very significant contributions in further clarify¬ 
ing the bill's child benefit concept. 

With regard to title I, the report stated: 

No provision of the bill authorizes any grant for providing 
any service to a private institution, but at the same time the 
bill does contemplate some broadening of public educational 
programs and services in which elementary and secondary 
school pupils who are not enrolled in public schools may 
participate. The extent of the broadened services will reflect 
the extent that there are educationally disadvantaged pupils 
who do not attend the public school. 

The bill does not authorize funds for the payment of 
private school teachers. Nor does it authorize the purchase of 
material or equipment or the construction of facilities for 
private schools. . . . [T]he bill does anticipate broadened in¬ 
structional offerings under publicly sponsored auspices which 
will be available to elementary and secondary school students 
who are not enrolled in public schools. 58 

As for title II, the committee reinforced its decision to avoid 
grants to parochial schools by the following limitations: 

The committee has taken care to assure that funds pro¬ 
vided under this title will not enure to the enrichment or 
benefit of any private institution by providing that: 

(1) Library resources, textbooks, and other instructional 
materials are to be made available to children and teachers 
and not to institutions . 


57 Senate Committee on Labor and Public Welfare, Elementary and Secondary 
Education Act of 1965, S. Rep. No. 146, 89th Cong., 1st Sess. (1965) [hereinafter cited 
as S. Rep. No. 146]. 

58 H. Rep. No. 143 at 7 and S. Rep. No. 146 at 11-12. 
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(2) Such materials are to be made available on a loan basis 
only. 

(3) Public authority must retain title and administrative 
control over such materials. 

(4) Such material must be that approved for use by public 
school authority in the State. 

(5) Books and materials must not supplant those being 
provided children but must supplement library resources, 
textbooks, and other instructional materials to assure that the 
legislation will furnish increased opportunities for learning 50 
[emphasis added]. 

How would this work? The committee suggests a possibility: 

In some instances the State might see fit, in conformance with 
State law, to utilize or establish a central public depository 
within a school district or within an area to serve more than 
one school district from which all elementary and secondary 
school children and teachers could “check out” library re¬ 
sources, textbooks, and other instructional materials under 
procedures which would assure the State authority an ac¬ 
counting for the use of the material and its proper return for 
reassignment when the material has served the prescribed 
period for its use. . . . 

With the strict conditions which have been imposed by the 
committee on the operation of title II, in principle, its 
operation would not be different from the conduct of a 
public library program which makes available on a loan basis, 
library materials, unrestricted as to content, to both public 
and private school students. 60 

Concerning title III, the committee reiterated and strengthened 
its concern for public control and administration: 

Nothing in this title is designed to enable local public 
educational agencies to provide services or programs which 
will inure to the enrichment of any private institution. The 
bill does not authorize funds for the payment of private 
school teachers, nor is it intended that this provision author¬ 
ize the financing of instruction for nonpublic schools. Facil¬ 
ities are not to be constructed nor equipment procured which 


50 H. Rep. No. 143 at 13 and S. Rep. No. 146 at 23. 
co H. Rep. No. 143 at 13-14 and S. Rep. No. 146 at 23-24. 
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will be to the pecuniary advantage of any nonpublic institu¬ 
tion. Rather it is intended that the local public educational 
agency, through its preserved autonomy over local school 
matters, will have wide latitude in fashioning programs of 
direct benefit and advantage to elementary and secondary 
school pupils regardless of whether they are enrolled in 
public schools. 61 

Completing its work of modifying and clarifying the bill, the 
House committee gave it a favorable report by a vote of 22 to 8, 
all the Republicans except Alphonzo Bell and Ogden R. Reid 
voting against the bill. 

The Education Subcommittee of the Senate Labor and Public 
Welfare Committee subsequently held hearings on the education 
bill as modified by the House subcommittee. The Senate sub¬ 
committee, headed by Senator Wayne Morse, was so appreciative 
of the church-state settlement arrived at by the House subcommit¬ 
tee, or so reluctant to become involved, that it disturbed the 
compromises scarcely a whit—adopting the language quoted above 
without alteration, except to change “bill” to “act,” in the first 
quotation at note 58. 62 One illustration of the Senate’s with¬ 
drawal from the issue occurred when Dr. Arthur Flemming ap¬ 
peared for the National Council of Churches before the Senate 
subcommittee. He was prepared for the lengthy interrogation on 
church-state issues he had experienced in the House; he was asked 
only if he had seen the House bill as revised and if the revisions 
were acceptable. When he said “yes” to both questions, the com¬ 
mittee did not refer to the church-state issue again during his 
rather lengthy colloquy on educational questions. 63 A few days 
later the Senate committee reported out the bill unanimously. 64 


Congressional Debates 

An essential part of a bill’s legislative history is the inter¬ 
pretation of its provisions offered by its managers during the 


61H. Rep. No. 143 at 17 and S. Rep. No. 146 at 28. 

62 The Senate committee report also included some of the additional compromises 
agreed to on the House floor. 

63 Hearings on the Elementary and Secondary Education Act of 1965 Before a 
Senate Subcommittee on Education of the Committee on Labor and Public Welfare, 
89th Cong., 1st Sess., 3000 (1965). 

64 Although no Republican Senators voted against the bill in committee, their 
reservations and amendments are listed in the Senate report on pp. 81-88. 
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House and Senate floor debate. These statements, plus the reports 
of the sponsoring committees—which are read extensively into the 
Congressional Record —serve to define the intent of Congress. This 
method of legislating by floor speeches and dialogue between 
members became particularly important in the development of 
H.R. 2362. At a strategy meeting of the House Democratic whips 
of state delegations, the party leadership, aware of the history of 
federal aid failures, formulated strategy to deal with a shaky 
coalition divided on both the church-state issue and the title I 
allotment formula. A rule opposing all amendments to the bill 
was adopted. Since the Democrats, if united, held a commanding 
majority, 295 to 140, the rule had the effect of assuring that the 
debate would be on party lines, that all amendments would be 
defeated, and that ultimately the bill would pass. With the formal 
method of amendments ruled out, the informal method of express¬ 
ing legislative intent took on an added importance. 

In the course of the House debate on March 24, 25, and 26, 
1965, and the Senate debate on April 7, 8, and 9, 1965, it became 
increasingly apparent that the floor managers—Representative 
Carl Perkins and Senator Wayne Morse—were utilizing the child 
benefit concept in their explanation and defense of the bill. 
Perkins in particular never failed to correct the casual phraseology 
of those who referred to it as aiding private schools . Twice in 
colloquy with Representative William Cahill, Mr. Perkins stated: 

If the gentleman will turn to the bill, he will find that the 
bill does not give any assistance to the private schools of this 
Nation. . . . 

We do provide opportunities for educationally deprived 
children who are not enrolled in public schools to participate 
in broadened public special education programs. . . . 

Again, let me repeat that there is no aid in this bill for 
private schools. . . . 

Mr. Cahill replied: “I understand that. I do not mean that aid is 
given to the schools . . .” 65 And later in the debate: 

Mr. Perkins: The gentleman from Minnesota keeps refer¬ 
ring to aid to private schools. We make no provision for aid 


05 111 Cong. Rec. 5567 (1965). [All references to 111 Cong. Rec. in this article are 
to the daily edition.] 
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to private schools when we make provision for such special 
educational services to the deprived child. . . , co 

In the Senate, the same distinction was brought out in the 
course of a long exchange between Senators Morse and Allen 
Ellender: 

Mr. Ellender: Since we are now discussing the First 
Amendment to the Constitution concerning separation of 
church and state, are any funds provided in this bill that 
would go directly to a Catholic, Protestant, or Jewish insti¬ 
tution? 

Mr. Morse: My answer is that, other than research grants in 
title IV [in higher education], no money goes directly to the 
private school. This is a student oriented program. 

Mr. Ellender: I assume that private schools would be 
entitled to moneys given to aid the students, which I believe 
can be made available under the terms of this bill. In the case 
of a Catholic, Protestant or Jewish school in a certain area in 
which there is no public school nearby, does the Senator 
believe that under this bill money could be assigned to the 
school on the basis of student needs? 

Mr. Morse: No . . . not in the sense the Senator described. 

. . . [He then describes the Title IV grants for research to 
institutions of higher education.] 

Mr. Ellender: Is there any provision in the bill which 
would permit payment to a Catholic, Protestant, or Jewish 
school in order to permit students to attend the school? 

Mr. Morse: The answer is “No.” 

Mr. Ellender: ... I want to be certain that the Senator is 
in agreement with me that no money provided for in this bill 
will be paid directly to any school, other than public schools. 

No money will be made available, except as the Senator said, 
for research. No facilities will be expanded through funds 
provided by the bill because a nonpublic school is taking in 
children from poor families, or to allow them to enroll a 
greater number of such children. Is that understanding cor¬ 
rect ? 67 

In reply. Senator Morse read excerpts from the Senate committee 
report, some of which are quoted above. 08 


66 Id. at 5580. 

67 id. at 7052. 

68 Supra at notes 58-61. 
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Mr. Ellender: Then as I understand it, if assistance is 
given, it will be really assistance to the child. 

Mr. Morse: That is correct. 

Mr. Ellender: Some of the funds will be used to provide 
schoolbooks used in school? 

Mr. Morse: To the student. 

Mr. Ellender: Which is in accord with the law. 

Mr. Morse: That is correct. 

Mr. Ellender: I can well remember when the free school 
book law was enacted in my state [Louisiana]. . . . The late 
Huey P. Long appeared before the Supreme Court and made 
the argument that our State act was constitutional because 
the effort put forth was for the children, and not for the 
school. . . . The court held specifically that the aid that was 
provided by the State of Louisiana was not to the schools, but 
to the children attending the schools, and therefore held it to 
be constitutional. I presume that whatever may be done 
directly for the children under this bill is based on that 
decision. 

Mr. Morse: That is correct [at which point Senator Morse 
inserted in the record the “Limitations'* applicable to title 
II quoted earlier in the text at note 59]. 60 

Since most representatives and senators appeared to accept the 
child benefit concept during the floor debate, the argument there 
focused on the boundaries of the concept. Obviously if the boun¬ 
daries were not drawn carefully, the Act's vague provisions could 
have led unintentionally to direct aid to parochial schools. Debate 
about the boundaries centered around the following issues: 

1. Are local public school authorities obliged to make 
some provision for children attending private schools as a 
condition for receiving aid under the Act? 

2. Is the provision for such children to be determined and 
controlled by the public school authorities or will private 
schools have a role in determination? 

3. Can public school teachers paid by funds under the Act 
be sent to private schools to teach private school children on 
private premises, and if so, what subjects? 

4. What types of “equipment” can be supplied under the 
Act to benefit private school children on private school 
premises, and under what conditions? 


eo 111 Cong. Rec. 7052-53 (1965). 
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5. What benefits will be available under “dual enroll¬ 
ment” (shared time) to private school pupils at public 
schools, particularly in those states where such an arrange¬ 
ment is deemed incompatible with state laws or constitutions? 

6. Should children from public and private schools be 
intermingled in dual enrollment programs? 

1. Must provision be made for private school children? Mr. 
Cahill had some difficulty in getting an answer to this question 
from the leaders of the House Committee on Education because 
they had a very narrow path to walk between two major blocs of 
supporters of the bill and were anxious not to alienate either of 
them. One bloc, typified by Mr. Cahill and Mr. Carey, demanded 
a “yes” answer; the other was typified by Mr. B. F. Sisk, who said: 

I, for one, if the answer is in the affirmative to the gentle¬ 
man's question will, of course, vote against the bill as I am 
sure many of my colleagues will. 

To which Mr. Cahill rejoined: 

I am in the converse position of the gentleman from Cali¬ 
fornia. He says if the answer of the distinguished gentleman 
from Kentucky [Mr. Perkins] is “Yes,” he is going to vote 
against the bill. I want to say that if the answer is “No,” I am 
going to vote against the bill. 70 

The committee leadership twisted and turned and temporized, 
but Mr. Cahill finally got an admission from Adam Clayton 
Powell, chairman of the full Education and Labor Committee: 

Mr. Cahill: Let us assume that there is a board of educa¬ 
tion in a State which refuses to give aid to the children of the 
private schools because of the conviction of the individual 
members of the board of education that they should not do 
so. My question is: If they do not do it, will they be deprived 
of all benefits under this bill, so that no child in that area 
will get aid? 

Mr. Powell: [Yes.] Under the way it is written now. 71 

70 id . at 5570. 

71 Id. at 5771. 
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Mr. Cahill had earlier phrased his question with the word 
“equal” in respect to the provision to be made for private school 
children. He did not get an answer stipulating that the provision 
must be “equal,” but merely that some provision must be made 
“to the extent consistent with the number of educationally de¬ 
prived children . . . who are enrolled in private elementary and 
secondary schools.” 72 As Mr. John Brademas explained more 
clearly than Mr. Powell had, a local school board that did not 
include such a provision in its application for funds would not 
obtain funds under the Act. Mr. Perkins agreed with this state¬ 
ment. 73 

2. Who determines and controls the provision for children 
attending private schools? This question was explored in the 
Senate debate of April 7, 1965. Included in the material quoted 
from the Senate committee report by Senator Morse in answer to 
Senator Ellender was the sentence (which does not appear in the 
House report): “It should be emphasized, however, that no sug¬ 
gested program is in itself mandatory upon a public school au¬ 
thority. The selection of an appropriate program or programs 
. . . rests with the local educational agency.” 74 

Senator Frank Lausche pursued the question of public control 
the next day, April 8, particularly as it applied to title III. 

Mr. Lausche: What I have in mind is that for the past 15 
years I have always been concerned that when the Federal 
Government sends money into a State it ought to be admin¬ 
istered by the people elected at the polls; that is, by govern¬ 
mental agencies. ... I should like to ask the Senator in 
charge of the bill whether under the language he has read 
moneys could be given to a private agency engaged in welfare 
or social work and administered by it, as distinguished from 
money being granted to a local school board to administer? 

Mr. Morse: On page 76 of the bill, line 23, subsection (f) 
reads: The term “local educational agency” means a public 
board of education or other public authority legally con¬ 
stituted within a state. ... I believe it is perfectly clear 
that it is limited to public schools and public agencies. 73 

But Senator Lausche pursued the question further, reading from 
the Senate report regarding involvement of community resources 

72 id. at 5774. 

73 ibid. 

74 id. at 7053; S. Rep. No. 146 at 11. 

75 in Cong. Rec. 7266-67 (1965). 
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in the planning of supplementary educational centers and services 
under title III: 

Mr. Lausche: . . In order to assure that programs under 
this title will be developed which will enrich educational 
experiences and opportunities for elementary and secondary 
school students, the local educational agency must involve 
persons broadly representative of the cultural and educa¬ 
tional resources of the area to be served in the planning and 
carrying out of the supplementary programs. . . 

I am at a loss to understand how private institutions and 
interests will be woven into what is called the public agency 
that will be assigned the responsibility of administering the 
fund and the program. How do they come into it? Do they 
come into it as an advisory group? If it is an advisory group, 
why has it not been so stated in the report? 

Mr. Morse: As I explained yesterday, the money goes to the 
public agency. . . . The local educational agencies can work 
out cooperative arrangements with community organizations 
including private schools in the area. . . . But the adminis¬ 
trative control, the power of decision, would rest in the 
public agency at the local level. . . . 

Mr. Dominick: What degree of authority will these people 
have over the program? . . . [T]hey will have to participate in 
the planning and will have to participate in the carrying out 
of what is planned; and the only real function of the local 
educational institution will perhaps be to yield to the pres¬ 
sure of the community to apply for a grant. The Federal 
program will be administered by a nonpublic agency, so far 
as I can see. . . . 

Mr. Lausche: Does it follow, then, that a private denomi¬ 
national school could ask to administer a program, and if the 
general spirit were carried out, would it be assigned that 
duty? 

Mr. Dominick: I do not believe there is any doubt about 
it. . . . 

Mr. Lausche: May I ask the Senator from Oregon whether 
if the execution of the program can be given to a private 
nonprofit educational institution for the blind, it follows that 
the same assignment of execution could be given to a private 
nonprofit denominational school. 

Mr. Morse: No. If the Senator from Ohio will turn to page 
40 of the bill, line 3, such a plan will provide “that the 
activities and services for which assistance under this title is 
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sought will be administered by or under the supervision of 
the applicant.” The control continues throughout the title to 
vest in a public agency or a public body. . . . 

Also, the record is perfectly clear that when this question 
was raised in the House of Representatives, the bill was 
changed to meet the very point that (you) are raising. ... I 
conclude by saying that there is no question, in the opinion 
of the manager of the bill, that the meaning of the language 
in the bill is that the control rests in the applicant, which has 
to be the public body, the public agency, the public school. 70 

3. Can public school teachers be sent into private schools under 
the Act, and if so, for what purposes? Title I, section 205, provides 
that “special educational services and arrangements" must be 
made for educationally deprived children in non-public schools. 
Three examples are given of such arrangements in the bill—“such 
as dual enrollment, educational radio and television, and mobile 
educational services and arrangements"—suggesting but not ex¬ 
hausting the possibilities. Much of the church-state debate cen¬ 
tered upon what could be done under the phrase “mobile educa¬ 
tional services," particularly the assigning of public school 
teachers to perform such services on the premises of parochial 
schools. 

The leaders of the opposition to the bill—Representatives 
Charles Goodell and Albert Quie—with skill and persistence that 
made the bill's proponents look clumsy and bumbling in compari¬ 
son, tried to elicit from the committee chairman a clear definition 
of these and other phrases of the church-state settlement. Driven 
from pillar to post, from evasion to ambiguity, by this adroit 
interrogation, the majority members of the General Education 
Subcommittee milled around the subject, jostling one another 
like steers in a blizzard, until they finally found shelter of a sort in 
the Thompson formula, huddling around this compromise that 
had been visibly beaten out under the pressure of the minority 
attack. Administration leadership frequently finds itself in this 
ungraceful predicament as it seeks to guard a coalition of interests 
that cannot be logically reconciled, hoping by calculated ambigu¬ 
ity not to alienate its components. One of the important functions 
of floor debate is to force clarification of such situations. 

Early in the debate, Mr. Cahill wanted to know whether, if title 


70 Id, at 7265-68, 
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I funds were used in public schools to reduce class size by employ¬ 
ing more teachers, a similar and “equal” provision ought not to be 
made in private schools. Mr. Perkins replied that “they cannot 
send a public school teacher into a private school. That is not the 
intent of the bill.” Mr. Cahill replied, “I understand that,” but a 
few minutes later he was back at the same problem: 77 

Mr. Cahill: I want to make this legislative history crystal 
clear so that if the bill passes, the children of the private 
schools of the Nation will have an equal right to every facility 
that comes from the use of Federal funds. . . . 

I should like to ask the gentleman from New York whether 
or not physical education instruction would be available for 
private schools? 

Mr. Carey: Talking in terms of physical education instruc¬ 
tors . . . , if there were a good-sized play yard in the vicinity 
that could be used, they could probably work out an arrange¬ 
ment to use that, but there would be no benefit, monetary or 
other, to private institutions. In fact, the private institution 
would have to commit itself in each area to do something. 

The individual would benefit, but not the institution. . . . 

Mr. Cahill: Does the gentleman mean that this public 
school could then send a qualified instructor to the private 
school? 

Mr. Carey: To the children. 

Mr. Cahill: To facilities in a private school, say it was a 
rural school, that they could send an instructor on the public 
payroll to the play yard to give deprived children that 
instruction? 

Mr. Carey: Yes, but the gentleman is reaching the point of 
educational policy at the local level. . . . [There follows a 
discursus into the absorbing subject of local autonomy and 
discretion, about which the majority becomes most solicitous 
when about to be pinned down on what can or cannot be 
done.] 

Mr. Perkins: We do not undertake to interfere with the 
program of the local school agency. . . . 

Mr. Goodell: I want the chairman of the subcommittee to 
answer this question. . . . 

Mr. Perkins: There may be instances where this would take 
place, but I would say it would be very rare. ... It is the 
intent here not to put teachers in private schools although 


77 id. at 5568. 
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they may, as the gentleman from New York [Mr, Carey] 
mentioned, be for such special services as guidance and 
counselling. . . . 

Mr. Goodell: In other words, Mr. Chairman, Federal 
money can be used under title I to pay a public school music 
teacher or a physical therapist ... to teach in private 
schools? 

Mr. Perkins: Not at all. The publicly sponsored programs 
in which nonpublic school children can participate are lim¬ 
ited to special programs of the type described in the section I 
have quoted [Section 205(a)(2)]. 

Mr. Goodell: The gentleman just contradicted completely 
what he answered 10 seconds ago. . . . This question can be 
answered “Yes” or “No.” As a matter of legislative history it 
should be. 

Mr. Perkins: I believe the report is quite clear and the law 
is clear. We do not intend to put teachers in private schools, 
no. 

Mr. Goodell: I ask the gentleman from New York [Mr. 
Carey] whether he agrees the answer is No. 

Mr. Carey: The gentleman uses the term “teaching in a 
private school.” The private school is a juridical person. The 
private school is an entity. We do not plan to put teachers in 
the private school, but we do intend to put teachers where 
tlie children who need the instruction are. That might be in 
a YMCA or in a local museum. That is a private institution, 
by the way. 

Mr. Goodell: Does the gentleman say that the private- 
school children are not in the private school? 

Mr. Carey: They might be in a building. 

Mr. Goodell: Can the teachers teach in the private school? 

Mr. Carey: They might be in the building where the 
private school gives instruction. 

Mr. Goodell: Can we provide, under this bill, a public- 
school teacher in a private school? That is what I want to 
know. 

Mr. Carey: Will the gentleman tell me how we can reach 
the children in the private school as students who need 
instruction if we do not teach them somewhere? 

Mr. Goodell: The gentleman's answer is “Yes.” The 
gentleman from Kentucky [Mr. Perkins] gave the answer of 
“No.” Where are we? 

Mr. Carey: The gentleman raised the question along the 
lines that are legally dynamite, and he knows it. . . . 

Mr. Perkins: Let me say to my good friend from New York 
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[Mr. Goodell] that throughout the years there have been 
people who have endeavored to get a religious controversy 
started. I think the bill is perfectly clear. . . . There can be 
some special services—shared time, maybe a guidance and 
counselling teacher—that would go from the public schools 
into private schools if the local law did not prohibit . 78 

At this point, Representative Roman Pucinski, another mem¬ 
ber of the Education Subcommittee joined the fray, in a manner 
that proved to be not entirely helpful. 

Mr. Pucinski: . . . You are raising all kinds of questions 
about the private schools. This bill outlines very specifically 
and categorically what the private schools can and cannot do 
with the money they get from the Federal Government. . . . 

Mr. Goodell: I did not know the private schools were going 
to get any money from the Federal Government. 

Mr. Pucinski: That is exactly it. This bill clearly spells out 
private schools cannot get any direct assistance. . . . What 
this bill says is a child attending a private school needing 
additional instruction may get that instruction in a public 
school institution and for the gentleman to suggest that there 
is anything in this bill that is going to pour Federal funds 
directly into a private school is to muddy the waters. 

Mr. Goodell: If the public school officials with Federal 
money wish to put a public school teacher in a private school 
to teach any subject, I would like to have a clear legislative 
history as to whether it is permitted in this bill. 

Mr. Carey: If the gentleman phrases his question “any 
subject/’ the answer would be “No,” because that would 
include all subjects . 79 

(Mr. Carey at this point seemed to have abandoned the interesting 
concept that the public school teachers could teach in a private 
school building if it were not called a “private school”; taking off 
from a phrase used by Mr. Goodell, he found himself using the 
same distinction Mr. Perkins had suggested earlier, embracing it 
with wonder and relief as a plausible way out of his difficulty.) 

Mr. Goodell: What subjects then would be permitted? 

Mr. Carey: “Special” is the key word. The gentleman 
knows that the word “special” is in the bill. These are special 


78 id . at 5570-71. 
7® Id. at 5571-72. 
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instructional services. Those that are special are not general. 

We do not avoid the whole question. We do not intend to go 
into the question what would be general instruction because 
we do not find it in this bill. What is special would be 
determined by pedagogy. 80 

Mr. Carey’s relief, however, was short-lived, for Mr. Goodell 
wanted to know more about *‘special” educational services. 

Mr. Goodell: What instruction would that be? Would that 
include the services of a music teacher? 

Mr. Carey: I would say a music teacher, yes, where that 
would be a definite need, but that would be provided for in 
the local educational agency. 

Mr. Goodell: Does it include a speech therapist? 

Mr. Carey: I should think so, but I am not making the 
judgment for the local public educational agencies. 

Mr. Goodell: Would it include a teacher of remedial 
reading? 

Mr. Carey: I should think remedial reading would be a 
subject that could be included. 

Mr. Goodell: So the gentleman from New York is of the 
opinion that public school teachers may teach on private 
school premises; is that right? 

Mr. Carey: I must answer the question with a question. 
Who else would provide the service if he did not? 

Mr. Goodell: Then the gentleman's answer is yes. I would 
like to ask the gentleman from Kentucky if that is his answer, 
just as a matter of getting the legislative history. 

Mr. Perkins: The gentleman has answered the question 
very clearly. 

Mr. Goodell: Then the answer is yes? 

Mr. Perkins: My answer is no as to providing any teaching 
services to a private institution. The key here is the extension 
of special educational services to deprived children under 
public auspices and arranged for, supervised, and controlled 
by public authority. 

Mr. Goodell: All right, then, we have a nice, clear legisla¬ 
tive history to proceed with. Nobody knows what this bill is 
going to do. 

Mr. Perkins: There are special services as to which I would 
say “yes,” but generally “no.” . . . 8l 

80 id. at 5572. 

81 Ibid. 
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(With the majority in disarray and Mr. Goodell getting his wind 
for the next round, other members of the Education Subcommit¬ 
tee apparently had arrived at an expression of the “special” feature 
that Carey and Perkins had both used. Mr. Brademas, a worthy 
match for Mr. Goodell, proposed it a few minutes later:) 

Mr. Brademas: I would like to propound an inquiry to the 
gentleman from Kentucky [Mr. Perkins], and to the gentle¬ 
man from New York [Mr. Carey], in order to see if they both 
agree with my understanding of the answer to the question 
which the gentleman from New York [Mr. Goodell] has 
put. ... Is it not true that if the local public school agency 
should determine that a public school teacher, in order to 
provide “special” as distinguished from “general” services, 
goes to a private school for the provision of such, I repeat, 
special as distinguished from general services . . . that such 
a teacher can do so? 

Mr. Perkins: It is appropriate as to special, yes, like a 
guidance counsellor, but “no” as to general. 

Mr. Brademas: I ask the gentleman from New York if he 
agrees with this interpretation. 

Mr. Carey: Amen. 82 

With Carey and Perkins agreeing on the “special” as against 
“general” concept, it might be expected that the struggle would 
subside on this subject. But within a few minutes, Mr. Quie came 
into action with the contention that within the category of “spe¬ 
cial educational services” private school students were not getting 
their fair share. He cited the lengthy list of special educational 
services on pages 6 and 7 of the House committee report, includ¬ 
ing “additional teaching personnel to reduce class size,” and asked 
if all these forty-nine special educational services would be avail¬ 
able in private schools. Mr. Perkins immediately pointed out that 
the list was a partial listing of suggestions for use by public schools 
and that only some of them would be appropriate on private 
school premises, although children attending private schools 
might participate in many of them in the public schools under 
dual enrollment. 83 

Mr. Quie obtained agreement from Messrs. Perkins and Powell 
and then started in on Mr. Carey: 

82 id. at 5573-74. 

83 id. at 5577. 
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Mr. Quie: Now does the gentleman from New York [Mr. 
Carey] agree with these two distinguished gentlemen that 
these programs are available only in the public schools and 
the private school child would have to come to the public 
school in order to participate and they are not available for 
the private school child in the private school even though 
title was kept in the public school? 

Mr. Carey: . . . the program being under the jurisdiction 
and control and administration of a public agency and these 
programs being designated as school programs have to take 
place in public schools because they are school programs. 
... I want to inform the gentleman that the program has a 
fixed situs. There are public school programs that take place 
in my State and in my city where the situs is not part of the 
school but it is nevertheless a public school program. 

Mr. Goodell: Now I understand. In other words, we may 
have a public school program in a private school? 

Mr. Carey: Not as a private school—no—because a private 
school is a legal entity and is different from a public school. 

Mr. Goodell: If the public school authority is providing 
one of these programs in a private school on private school 
property, then you conceive that this may be a public school 
program under your definition? 

Mr. Carey: It remains a public school program because it is 
initiated as a public school program and it is a public school 
program wherever it is held. 

Mr. Goodell: All right then, under this bill then you feel 
these services can be provided by public school authorities in 
the private schools? 

Mr. Carey: No. . . . 

From the colloquy thus far, the only conclusion which I 
can reach is that the gentleman is opposed to giving any kind 
of assistance to children in the parochial schools who are 
needy. Is that a correct conclusion? 

Mr. Goodell: The gentleman could not be more wrong. I 
want to know what this bill is going to do for the private- 
school pupils. ... I favor giving aid to the children in pri¬ 
vate schools to the extent that we can, constitutionally. . . . 

Mr. Quie: . . . What I say today is that it seems you are 
trying to make it appear to some people that this provides aid 
for the private schools and to others that it does not. 84 


84 Id. at 5579-80. 
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Another able member of the Education Subcommittee inter¬ 
ceded to recall the solution spelled out by Mr. Brademas. Frank 
Thompson—a Roman Catholic, like Carey and Cahill—read off a 
formula hurriedly formulated by the administration that was 
reiterated word for word several times during subsequent debates; 

Mr. Thompson: Services and arrangements provided for 
nonpublic school students must be special as distinguished 
from general educational assistance. The decision about the 
best arrangement for providing special educational assistance 
under title I is left to the public education agency of the 
school district, under the Constitution and laws of the State. 

Thus, public school boards could make available the serv¬ 
ices of such special personnel as guidance counsellors, speech 
therapists, remedial reading specialists, school social workers 
who would reach the nonpublic schoolchildren in the public 
schools or through public services in the nonpublic school 
buildings, or through mobile services, or through ETV, or 
through community centers, etc. But these special services 
would not be part of the regular instructional program of the 
nonpublic schools. Thus, nonpublic schools could not get 
general classroom teachers in history, English, mathematics 
and social studies. 85 

This same compromise, worded a little more tightly and ex* 
tended to cover the whole Act, appears in the Senate committee 
report: 

Thus, the act does anticipate broadened instructional offer¬ 
ings under publicly sponsored auspices which will be avail¬ 
able to elementary and secondary school students who are not 
enrolled in public schools. 

It is anticipated, however, that public school teachers will 
be made available to other than public school facilities only 
to provide specialized services which contribute particularly 
to meeting the special educational needs of educationally 
deprived children (such as therapeutic, remedial or welfare 
services) and only where such specialized services are not 
normally provided by the nonpublic school. 86 

85 id. at 5791-92. Since there was a typographical error in the Record on Wednes¬ 
day, the above is taken from a fuller reiteration of the point Thursday. 

88 S. Rep. No. 146 at 12. 
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It is fortunate that the members of the Education Committees 
were able to arrive at a settlement of this question which most 
members of Congress (not opposed to the bill as a whole) could 
accept. The lengthy struggle recounted above illustrates how easy 
it would have been at many points for the settlement to have 
taken a different form and one which might have disrupted the 
coalition, or—more likely—resulted in a deadlock with the Senate. 
The consequence might have been no Education Act, which was 
precisely the objective of the opposition. (As Mr. Quie admitted to 
Mr. Perkins: “I oppose broad general aid to elementary and 
secondary schools, public and private.” 87 ) 

4. What kinds of “equipment” can be supplied to benefit 
private school pupils on private school premises? The words “and 
equipment” had been added to section 205(a)(2) of title I in the 
House subcommittee, and the opposition wanted to know what it 
meant. Mr. Quie referred to the definition of “equipment” found 
later in title I, designed to please manufacturers: 

Mr. Quie: . . . the definition of “equipment” which ap¬ 
pears on page 91 was added . . . “machinery, utilities, and 
built-in equipment and any necessary enclosures or structures 
to house them. . . .” 

I understand from what has been said today that as long as 
the public agency has title to the materials and administers 
it, it can be placed on the private school grounds. . . . 

Mr. Powell: That is correct. . . . These can be loaned by 
the local school agencies to private schools and the local 
school agency retains title to them. The Lord giveth and the 
Lord taketh away. 

Mr. Perkins: The gentleman from Minnesota . . . referred 
to the definition of “equipment.” If he will read that defini¬ 
tion, he will notice that it is modified by the word “mobile” 
equipment. 

Mr. Quie: Where do you see the word “mobile”? Do you 
mean “mobile services and equipment”? [Section 205(a)(2).] 

You mean these must be mobile structures that house them? 
They had better keep the wheels under the buildings? . . . 

You say in that language “mobile” refers to equipment as 
well as educational services? 

Mr. Perkins: Absolutely. . . . 


87 ill Cong. Rec. 5577 ( 1965 ). 
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Mr. Goodell: ... we are going to have mobile built-in 
equipment, mobile utilities, and mobile structures and enclo¬ 
sures to house them. 88 

Despite this good clean fun at the subcommittee's expense, it was 
useful to clear up this syntactical ambiguity, for without elucida¬ 
tion it might not be assumed that “mobile” modified both “educa¬ 
tional services” and “equipment.” Obviously, this limited the 
definition of “equipment” strictly to those items that are readily 
transportable and excluded the structural, built-in, and perma¬ 
nent types of equipment from utilization on private school prem¬ 
ises, although they are perfectly legitimate for public schools 
under title I. 

5. To what extent will dual enrollment benefit private school 
pupils? Much was made by the opposition of the estimate by 
Secretary Anthony Celebrezze in the hearings that in twenty-six 
states dual enrollment would be contrary to the state constitutions, 
and that this option was thus not available for more than half the 
states. The only rebuttal offered to this claim was that in thirty- 
five states there are presently dual enrollment programs in opera¬ 
tion, suggesting either that Secretary Celebrezze’s figures were 
incorrect or that in some nine states the state constitutions are not 
being observed or enforced. 89 

6. Should children from public and private schools be inter - 
mingled in dual enrollment programs? This question was not 
really controversial. Congressmen and interest groups alike be¬ 
lieved that dual enrollment programs would be sounder legally 
and educationally, if children from the different schools attended 
the same classes wherever administratively feasible. The problem 
was how to make this congressional intent known without an 
amendment. The solution quoted as follows is one of the classic 
examples of legislating by dialogue. 

Mr. Scheuer: ... In the course of the hearings of the 
subcommittee, virtually all of the educators who appeared 
before us agreed on the desirability of the mixing and 
shoulder-rubbing in the classrooms between the non-public 
school children and the public school children which would 
result from shared-time programs, and other programs con- 

88 Id. at 5580-82. 

89 Id . at 5581. 
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templated under title I, as well as in the operations of the 
supplementary educational centers, provided for in title III. 

I would like to ask our distinguished subcommittee chair¬ 
man, the gentleman from Kentucky [Mr. Perkins] as well as 
my distinguished colleague, the gentleman from New York 
[Mr. Carey] whether in fact it was the consensus of the many 
experts who appeared before us that these programs would 
have a significant and enriching effect, in the interaction and 
in the mixing and shoulder-rubbing that they would produce 
between the children of the public schools and the nonpublic 
schools, and whether, indeed, it was not the consensus of the 
Committee that they intended this enrichment effect should 
take place in the day-to-day operation of the local programs? 

Mr. Perkins: There was considerable testimony along that 
line. I specifically recall one of the many outstanding wit¬ 
nesses was the former Secretary of Health, Education, and 
Welfare, Arthur Flemming, who was the spokesman for the 
National Council of Churches who, as well as others, stated 
that with the mixing of the students that would occur under 
shared-time programs, it was felt that an enrichment of 
educational opportunity would come about. That feeling was 
generally shared by other witnesses. 

Mr. Carey: I concur with the distinguished chairman of the 
subcommittee that this would be a valuable learning experi¬ 
ence. These children are going to live together for the 
remainder of their lives. A harmonious experience during 
their educational period—as the gentleman says, shoulder¬ 
rubbing—would be an educational enrichment, and I believe 
would contribute greatly to learning experience. This is one 
of the values of this bill . 00 

This point was reinforced in the Senate report as follows: “Where 
special arrangements (such as dual enrollment) are made for the 
participation of children from private schools, it is the committee's 
expectation that the arrangements will be administered in such a 
manner as to avoid classes which are separated by religious affilia¬ 
tion .” 91 And finally nailed down in the regulations: “Any project 
to be carried out in public facilities and involving joint participa¬ 
tion by children enrolled in private schools and children enrolled 
in public schools shall include such provisions as are necessary to 
avoid classes which are separated by school enrollment or religious 


00 Id. at 5912-13. 

01 s. Rep. No. 146 at 11. 
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affiliation of the children.” 92 There is more than one way to make 
law. 

Perhaps the most controversial church-state issue in the debate 
was over the question of judicial review. It could not be settled by 
anything short of an amendment. In 1923 in the case of Frothing - 
ham v. Mellon™ the Supreme Court established the rule that 
taxpayers, as such, do not have sufficient standing to challenge the 
constitutionality of a federal appropriation. The practical conse¬ 
quences of the rule are that despite the growing number of federal 
programs that raise church-state issues, no way has been found to 
challenge them in federal courts. 94 Consequently, an effort was 
made in both the House and the Senate to add a judicial review 
clause to the bill. 

The administration considered this move doubly dangerous 
because, while judicial review was highly repugnant to the paro¬ 
chial school bloc, it was attractive to many who had doubts about 
the constitutionality of the bill and who wanted the Court to settle 
the issue. Feeling vulnerable, the administration arranged to have 
Representative Emanuel Celler, chairman of the House Judiciary 
Committee, read a carefully prepared statement explaining that 
an explicit judicial review clause was unnecessary since other 
avenues of access to the courts would be available. 

Mr. Celler: There is no aspect of this bill which raises 
issues of any significance in the field of church and state that 
will not be subject to judicial review. . . . State and federal 
law already makes available judicial remedies against execu¬ 
tive action in practically every situation where a remedy 
could, as a constitutional matter, be provided. . . . 

Unless there is a “case or controversy”; that is, unless the 
suit is justifiable, the Constitution forbids the Federal court 
from considering the matter. If the case is justifiable and a 
constitutional question is involved, like church and state, 
whether we accept or reject the amendment providing for 
review, the case will be [adjudicated]. . . . 

This right to judicial review can be described and chan¬ 
neled by legislation, but the right already exists and does not 

92 §116.19 (c). 

93 264 U.S. 447 (1923). 

94 The best treatment of this problem can be found in The Arthur Garfield Hays 
Civil Liberties Conference, Public Aid to Parochial Schools and Standing to Bring 
Suit, 12 Buffalo L. Rev. 35 (1962). 
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need to be specifically mentioned in this legislation in order 
to make it available. 05 

It cannot be estimated what effect Mr. Celler’s speech had on 
the minds of the congressmen or on the future of law, but it did 
have the effect of permitting a congressman to vote against the 
judicial review amendment on the ground that it wasn’t necessary. 
Thus the legislative intent expressed in the 154-to-204 defeat of 
the amendment (one of the closest votes on the bill 00 ) is ambigu¬ 
ous. A few minutes later the bill passed 263 to 153. 07 A similar 
judicial review amendment sponsored by Senator Sam Ervin lost 
in the Senate by a vote of 32 to 53." The bill itself then carried 73 
to 18" in a form identical with that passed by the House, thus 
avoiding the necessity of the conference committee procedure. 

On Sunday, April 11, 1965, just three months after H.R. 2362 
was introduced. President Johnson signed it into law and re¬ 
marked: “I predict that all of those of both parties of Congress 
who supported the enactment of the legislation will be remem¬ 
bered as men and women who began a new day of greatness in 
American society.” 100 The Elementary and Secondary Education 
Act of 1965 then came under the jurisdiction of the U.S. Office of 
Education, which immediately set about developing regulations 
for its administration. 

The Administrative Regulations 

One reason for citing the details of the development of the 
legislative history was to indicate the salient part the child benefit 
theory played in settling the church-state controversy. Whatever 
may be the strengths or weaknesses of the theory, it was a signifi¬ 
cant factor in preserving the coalition enabling the bill to pass 
both houses. Imagine the surprise of church-state specialists, then, 
when they obtained copies of the first draft of the administrative 
regulations late in the summer and discovered that many of the 
central terms of the church-state settlement were completely miss¬ 
ing from the draft regulations! 

Osin Cong. Rec. 5929-30 (1965). 

oa id. at 5942-43. 

07 Ibid. 

os Id. at 7345. 

99 id. at 7452. 

100 New York Times, April 11, 1965, p. 22. 
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Since most local administrators would probably never see the 
Act itself, let alone read the committee reports or the record of the 
legislative debates, their entire impression of the law would be 
gained from the administrative regulations of the U.S. Office of 
Education and the state regulations based upon them. If these 
regulations were to omit the crucial church-state settlements 
worked out in Congress, very little reliable guidance would be 
available for them in developing their state and local programs 
under the Act in conformity to that settlement. 

Conversations with the drafters of the regulations suggested 
several reasons for these curious omissions: 101 

1. The congressional settlement was often complex and may 
have seemed to the drafters unnecessarily difficult to administer. 

2. They felt that stipulating in too great detail how local 
programs should be developed would only infringe on the local 
autonomy and variety the federal administration wanted to pro¬ 
tect. It might also result in local cries about federal control. 

3. The drafters had little experience and less comprehension of 
the realistic application of the child benefit concept on which the 
provisions for private school pupils was based. 

4. There may have been some reluctance to risk offending the 
administrators and patrons of private schools by restricting their 
participation. 

5. Most important, the drafters understood the Act in terms of 
the relatively unrefined bill sent to Congress by the administra¬ 
tion. It was difficult for them to revise their thinking to take 
account of the changes made by the congressional committees, 
particularly in defining the church-state issues. They did succeed 
in assimilating the notion of the importance of public administra¬ 
tion of benefits afforded children who attend non-public schools, 
but they tended to treat the public ownership and administration 
requirement as a formal and nominal rather than as an effective 
and operational arrangement. 

This trait seems not to be unique to the Education Act, or to 
the office administering it, but rather to be typical of the sea 
change that most legislation undergoes on the voyage from the 
Capitol to the Executive. The professional administrator, in regu¬ 
lating bills he has helped to draft, seems loath to take any more 

ioi In all fairness it should be stated that the regulations were produced—as was 
the rest of the legislation—in great haste. No special funds were available, so the 
drafters had to work on the regulations in addition to their regular jobs. 
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account than he must of the revisions wrought in his handiwork 
by the benighted politicians on the Hill. In fact, it seems to be a 
reproach among professionals at the executive end of Pennsylvania 
Avenue to “let Congress write your regulations!” (In many cases 
the regulations are drafted by attorneys unfamiliar with the politi¬ 
cal compromises worked out in Congress.) 

In the case of the Education Act, efforts were made to press the 
drafters to take fuller account of the admittedly imperfect congres¬ 
sional intent than they first attempted. Some of the strongest 
supporters of the Act—both in Congress and among the interest 
groups—had staked their credit with their constituents upon the 
assurance that a detailed and realistic operational application of 
the child benefit concept had been worked out, and they could not 
afford to let that assurance be negated in the administration of the 
Act. 

Several of these supporters sent strong letters to Commissioner 
Francis Keppel protesting the omission from the draft regulations 
of such crucial terms of the congressional church-state settlement 
as the “special” educational formula written by Representative 
Thompson, the “therapeutic, remedial and welfare” rubric added 
by the Senate subcommittee in characterizing the Thompson 
formula, and even the “dual enrollment, educational radio and 
television, and mobile educational services and equipment” 
phrase of the Act itself. 

The problem was referred to the new Secretary of Health, 
Education and Welfare, John Gardner, who was, of course, eager 
to avoid any clash over the faithfulness of his department in 
interpreting congressional intent. Consequently, the decision was 
that the language of the Senate committee report was to become 
the basis of the regulations in the controverted sections. So it was 
“back to the old drafting board” at the Office of Education. As a 
result, the final version of the regulations of titles I and II, 
published in the Federal Register of September 15, 1965, and of 
title III, published a month later, was a great improvement over 
previous drafts, although the published regulations still left much 
to be desired. 

Although the congressional language was interpolated in several 
places, it was patched into the fabric in ways that can only be 
described as clumsy, sometimes being too permissive in provisions 
for participation of private school children, sometimes being too 
restrictive. Two examples may suffice to show this ineptness. 
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The regulations of title I contain a section entitled “Participa¬ 
tion by children enrolled in private schools.” 102 In the published 
version, the full language of the familiar paragraph of the Act 
requiring special services for private school children is quoted 
verbatim: 

To the extent consistent with the number of educationally 
deprived children in the school district of the local educa¬ 
tional agency who are enrolled in private elementary and 
secondary schools, the local educational agency must make 
provision for including special educational services and ar¬ 
rangements (such as dual enrollment, educational radio and 
television, and mobile educational services and equipment) 
in which such children can participate. 103 

Then follows immediately a familiar rubric, which, however, does 
not properly apply to all of the broad range of provisions envi¬ 
sioned in the above sentence: “The special educational services 
and arrangements are those which are designed to meet the special 
educational needs of educationally deprived children (such as 
therapeutic, remedial or welfare services). 104 This sentence ap¬ 
parently derives from the Senate report, which reads: “It is antici¬ 
pated, however, that public school teachers will be made available 
to other than public school facilities only to provide specialized 
services which contribute particularly to meeting the special edu¬ 
cational needs of educationally deprived children (such as thera¬ 
peutic, remedial or welfare services)” [emphasis added]. 106 

The “therapeutic, remedial and welfare” limitation in the Sen¬ 
ate report applies only to services “made available to other than 
public school facilities”—e.g., on parochial school premises. It is 
not designed to apply to programs in which children enrolled in 
private schools may participate on public school premises , such as 
dual enrollment. Yet the wording of the regulations as published 
in the Federal Register would prevent such children from taking 
any general academic courses at public school (because they would 
not be “therapeutic, remedial or welfare” in character), and 
would therefore seriously impair the benefits available through 

102 §116.19. 

103 §205 (a) (2). 

104 §116.19 (a). 

105 S. Rep. No. 146 at 12. 
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dual enrollment arrangements. This apparent inadvertence has 
been called to the attention of the Office of Education and it is 
likely that remedial steps will be taken. 

On the other hand, in the corresponding section of regulations 
of title III, a comparable inadvertence has the opposite effect. 
This section contains the following sentence: “Provisions for sup¬ 
plementary educational services for children enrolled in private 
schools shall not include the paying of salaries of teachers or other 
employees of private schools [ ] nor shall they include the 
placing of equipment other than mobile or portable equipment 
on private school premises or the construction of facilities for 
private schools.” 100 This sentence is apparently borrowed intact 
from a similar restriction in the regulations of title I (section 
116.19d), which in turn is derived from the description of title I 
on page eleven of the Senate report. The corresponding descrip¬ 
tion applying to title III on page 28 of the Senate report however, 
contains an important clause that is omitted at the point indicated 
by the empty brackets above. That omitted clause states, “nor is it 
intended that this provision authorize the financing of instruction 
for nonpublic schools/* 107 

In addition to the missing clause, the loose language in that 
same section of the title III regulations enhances the probability 
that most programs for private school children would take place in 
private schools. The section states: 

Supplementary educational services, including broadened in¬ 
structional offerings made available to children enrolled in 
nonprofit private schools shall be provided on publicly con¬ 
trolled premises, but also such services may be provided on 
nonprofit private school premises if such action is indicated 
to assure the success of the project or the effective participa¬ 
tion in such services or activities by children enrolled in 
nonprofit schools, and if such services are not otherwise 
provided for such children by the private schools. 108 

Since teaching private school children in the private schools would 
always be administratively more convenient, the loophole in the 
regulation is quite wide enough to permit this practice. Yet 
broadened instructional offering on private school premises is 


106 §118.11. 

107 S. Rep. No. 146 at 28. 

108 §118.11. 
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contrary to the Senate report cited earlier, which limits all such 
public services to therapeutic remedial, and welfare catagories 
when performed on private school premises. 109 

Title I regulations, then, were too restrictive and title III too 
loose. Both of the Office of Education errors inadvertently would 
have doomed any substantial dual enrollment program by making 
public school offerings to private school students too limited to be 
very useful in title I and by making it too easy to send public 
school teachers to the private schools themselves in title III. In 
addition to the legal and public policy questions raised when 
public school teachers are sent to teach basic courses in parochial 
schools, such a system also undermines the valuable intermingling 
of children that is a feature of a true dual enrollment system and 
which commended itself so strongly to Congress. 110 Whether the 
courses are taught in public schools or parochial schools may seem 
to be a small matter, to be decided solely on the basis of adminis¬ 
trative efficiency. Yet one must consider that 90 per cent of the 
thirty-three thousand public school districts will be involved in 
this Act. The social and educational patterns set under this law 
may last for decades. 

The difficulties with the early drafts of the regulation do not 
imply bad faith on the part of the Office of Education. The 
current regulations generally reflect Congress’ child benefit com¬ 
promise, and future editions may eliminate the more obvious 
misinterpretations and misapplications. 


Conclusion 

Of what significance is this legislative history? Did it make 
any real difference whether the child benefit concept was utilized 
by the Congress and the administration? Or are all these so-called 

109 See supra, pp. 138-46 for a discussion of this controversy. Sec. 303 (b) (1) does 
permit making available “specially qualified personnel, including artists and musi¬ 
cians on a temporary basis" to public and other non-profit schools, organizations, 
and institutions. Given the example of artists and musicians and the limitation that 
it be on a temporary basis, it is apparent that the specially qualified personnel is to 
be used for performances, lectures, or demonstrations in various public and private 
settings and not to teach courses, even in music or art, at private schools. This might 
be a fine line, but the distinction might be drawn on the basis of credit v. non¬ 
credit. If the parochial school grants credit toward graduation for work taken 
within the school but taught by publicly paid teachers, that is certainly a direct 
institutional benefit. 

110 See supra, p. 147. 
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compromises just words used by men of many motives to mask 
their belief in the desirability or the political necessity of aiding 
parochial schools? Was there any functional significance to the 
child benefit pattern in the bill? 

The answer to the last question is clearly yes. In title I, for 
example, it was probably politically possible to have passed a bill 
that granted funds directly to private schools to the extent “con¬ 
sistent with the number of educationally-deprived children” they 
enrolled. Attacking aid to poverty-stricken children in any school 
would have been politically hazardous, to say the least. Yet the 
administratively simpler alternative of direct grants to parochial 
schools was never even suggested. From the beginning, all grants 
went to public schools only. Later the public schools' right to 
determine and administer title I programs was carefully stipu¬ 
lated. In title II, grants to private schools for books and materials 
were changed to loans to all children and teachers. Despite Con¬ 
gress' disinclination to do so, children and teachers in profit¬ 
making schools were included explicitly for the sake of logical 
consistency with the child benefit theory. Furthermore, public 
ownership and administration was mandated and an inter-library 
loan system suggested. In title III, the consortium idea, which 
would have permitted grants to private schools as well as private 
school particpiation in the administration or decision-making 
process of the supplementary service centers, was eliminated. Again 
public administration and control of all funds and property was 
clearly established. In short, where the child benefit concept did 
not exist or was incorrectly applied in the original bill, the 
legislation was changed through amendments or through the use 
of congressional intent to conform to the concept. Whatever one 
thinks of the child benefit theory, it was the theoretical framework 
on which the Elementary and Secondary School Act of 1965 was 
built, and it does potentially have enormous functional signifi¬ 
cance for public/private school relations. 

But will it work? Or is the child benefit theory a semantic 
mirage that will melt away in the heat of conflict over money and 
power in the real world of educational politics? Or, given the best 
of intentions by the most altruistic administrators, are the child 
benefit compromises too ambiguous and too complicated to be 
administered satisfactorily in the thirty thousand school districts? 

The answers to these questions, of course, will not be com¬ 
pletely available for several years; but at least five alternative 
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patterns of response to the Act have some plausibility at this time. 

One alternative is that public school administrators may destroy 
the Act’s compromises through failure to understand its under¬ 
lying concepts, through sheer laziness, or through deliberate sabo¬ 
tage. Thus far it cannot be said that many public school adminis¬ 
trators have shown any great zeal or creativity in trying to work 
out constitutional but flexible ways of serving children who pri¬ 
marily attend private schools. Some simply don’t wish to be 
bothered and are content to hand over the money or anything else 
the private schools demand, if it means less work. Others, the 
public school chauvinists, will hardly admit that the private 
schools exist. They see the world in terms of “our” children and 
“their” children and systematically frustrate attempts to cooperate 
on behalf of anybody’s children. Should the latter attitude prevail, 
the private school bloc in Congress will surely say: “We tried to 
compromise but the public schools will not cooperate. If Congress 
intends to make its concern about the children in private schools 
effective, direct aid to private schools is the only answer.” 

The second alternative is that private, particularly parochial, 
school administrators may undermine the Act. The problem of 
cooperation cuts both ways. There is already substantial evidence 
that parochial school administrators are very little interested in 
dual enrollment and are insisting that services be offered in the 
parochial schools. This is not just a matter of administrative 
efficiency; it stems instead from the fact that many parochial 
schools today primarily serve the sociological function of perpetu¬ 
ating a particular social group. 111 In some cases, the parochial 
school administrator acts as though he is more interested in de¬ 
fending his children and his institutional preserve from the con¬ 
tamination of the outside world than in either education or re¬ 
ligion. Or some hard-pressed parochial school administrators may 
demand too much, insisting on amounts or forms of aid that are 
inconsistent with the letter or spirit of the Act or of the state con¬ 
stitutions. Unless the Act and the regulations are perfectly clear on 
these points, the public school administrator who is not very se¬ 
cure anyway in a pluralistic community may be placed at a serious 
disadvantage. The parochial school official he confronts is not just 
another administrator, but is instead the leader (or at least has the 
support of the leadership) of a potentially powerful pressure 

in This characteristic seems more prevalent in Protestant and Jewish parochial 
schools than Catholic ones. 
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group in the community. If public school administrators are 
unable or unwilling to resist improper parochial school demands, 
the child benefit concept will surely be legally and politically 
discredited as a sound compromise. 

The possibility of widespread community conflict is the third 
alternative. Indeed the administration purposely decided to shift 
all church-state issues to the local communities wherever possible. 
Furthermore, the distortion of the church-state settlement in the 
Act has been so great that irreconcilable versions of what actually 
happened are held by much of the mass media and consequently 
by the public at large. Public school administrators are being told 
in their journals by NEA officials that “not a dime” of the new 
Act goes to parochial schools and that in effect the Act does 
not profoundly alter public/private school relations. 112 Citizens 
for Education Freedom has distributed to almost all the parochial 
schools in the country its interpretation of the Act, which states 
that parochial schools can use federal funds for “built-in equip¬ 
ment and any necessary enclosures or structures to house them.” 118 
In addition, the mass media, confronted by the complexity of the 
Act itself and the always pressing demands of space, often simply 
state that the Act aids both public and private schools. In simul¬ 
taneous articles summarizing the accomplishments of the recent 
Congress, Time said of the Act that it “allows private and paro¬ 
chial (largely Catholic) schools to get their own federal funds for 
books and to ‘share’ whatever new federally-purchased public- 
school facilities are created in their area” 114 and Newsweek said 
simply that “the act will also permit Federal funds to be used by 
parochial schools in these areas.” 115 Unless some way can be found 
to inform the public clearly about the provisions and limitations of 
the Act and the church-state principles that underlie it, substan¬ 
tial community controversy seems inevitable. 

Conflict over the Act sooner or later means litigation, the fourth 
alternative. Litigation may have the very useful effect of clarifying 
or modifying the church-state sections of the Act. The difficulty is 
that while on one hand the decentralization of the Act’s adminis- 


112 McKay, The President’s Program, 46 Phi Delta Kappan 428 (1965). 

113 Taylor, Outline for Private School Officials of Benefits for Private School 
Pupils Under the Federal Elementary and Secondary Education of 1965 4 (1965). In 
contrast to the CEF statement, the regulation limits equipment to that which is 
“mobile or portable" (see supra, pp. 146—47). 

114 Time, Oct. 29, 1965, p. 22. In an earlier issue Time described the Act correctly, 
lie Newsweek, Nov. 1, 1965, p. 22. 
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trative structures simplifies the standing problem at least in state 
courts, this same decentralization contributes to the inherently 
erratic process of litigation as a method of creating policy. In 
short, it will make a very great difference in which jurisdictions 
and under what circumstances the first cases arise. For example, a 
case involving dual enrollment in which students from parochial 
schools were taught in separate classes by their own teachers in 
public facilities might be decided very differently from one in 
which public school teachers did the instruction and the classes 
were mixed. If the first title II program litigated is one in which 
the books, though publicly owned and secular, were, nevertheless, 
specifically chosen to strengthen the parochial school library, per¬ 
manently housed in the parochial school, not centrally catalogued 
and not available to other students and teachers, the program 
might very well be declared unconstitutional. The congressional 
suggestion of an expanded public library concept available to all 
teachers and students would surely be upheld. 

It is possible that a repetition of the released time situation 
might occur. To oversimplify a little, released time was ruled 
unconstitutional when held on public property (McCollum) 116 
and upheld when the classes were held on private premises 
( Zorach ). 117 It took four years, however, to clarify the constitu¬ 
tionality of released time, and the program never recovered its pre- 
McCollum significance. No one can predict when or under what 
circumstances litigation of the Act will occur. 

The first four alternatives are pessimistic and indicate the haz¬ 
ards that the Act and the child benefit theory will have to over¬ 
come in order to survive, but there is a final alternative. The Act 
may work. The child benefit theory may be accepted as not only 
administratively feasible, but also just. Public school educators 
may see the child benefit theory for what it is—an opportunity and 
an obligation for the public schools to expand their services to the 
whole community. Parochial school educators may come to realize 
that the child benefit theory allows them to drop the expensive 
peripheral services that they often were not performing well and 
to focus their resources instead on their primary educational and 
religious task. Public schools and private schools may learn to 
consult and cooperate, while at the same time recognizing that a 

lie Illinois ex rel. McCollum v. Board of Educ., 330 U.S. 203 (1948). 

U7 Zorach v. Clauson, 343 U.S. 306 (1952). There is, of course, considerable 
controversy over the role the factual situations played in these cases. 
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legal partnership would result in a loss of autonomy that both 
school systems could ill afford. 

As long as public education is primarily a public responsibility, 
not all legislation at all levels of government should be based on 
the child benefit theory. Public school construction and salary 
legislation will always be necessary. But the possibility of structur¬ 
ing some kinds of future legislation on the child benefit concept so 
that all students and the whole community may benefit has now 
been established. The Elementary and Secondary School Act of 
1965 may be viewed as a temporary ceasefire in the century-old 
religious and educational struggle over the schools. If it is success¬ 
ful, future federal aid legislation based on the child benefit theory 
might prove to be a permanent treaty of peace. 



ROBERT F. DRINAN, S.J. 


STANDING TO SUE IN 
ESTABLISHMENT CASES 


A new and complex question became an important part of 
America’s church-state controversy on October 15, 1963, when 
Senator Sam Ervin argued persuasively on the floor of Congress on 
behalf of an amendment to the Higher Education Facilities Act. 

Senator Ervin’s amendment was inspired by the concern of a 
number of legislators, who in turn reflected the concern of their 
constitutents, and particularly the concern of certain religious and 
educational organizations, that federal aid to church-related in¬ 
stitutions might violate the establishment clause of the First 
Amendment. The Ervin amendment was designed to ensure 
prompt determination of that question by the courts. It author¬ 
ized certain classes of parties to bring law suits challenging the 
constitutionality of individual grants made under the act. One of 
the motivating factors for the amendment was the fear that law 
suits challenging such grants could not be brought in the absence 
of such legislative action because the federal courts have in the 
past consistently denied taxpayers standing to bring suit to chal¬ 
lenge the legality of government expenditures. Consequently, the 
supporters of a judicial review amendment believed it was neces¬ 
sary for Congress to confer standing on designated parties to bring 
the question before the courts. 

Robert F. Drinan, S.J., is Dean of Boston College Law School. 
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The Ervin amendment was passed by a vote of 54 to 33 in the 
Senate, but was subsequently deleted in conference, and hence it 
does not appear in the college facilities bill signed into law by 
President Johnson in December, 1963. Predictably, congressional 
debate on the inclusion of a judicial review amendment also 
occurred before the 1965 federal Elementary and Secondary Edu¬ 
cation Act was enacted. This controversy ended similarly and no 
specific provision for judicial review of the first federal law in 
history granting massive aid to schools of less than collegiate rank 
was included. It seems clear that those who advocate the insertion 
of a judicial review amendment in federal laws which authorize 
funds for secular and sectarian educational institutions will con¬ 
tinue to develop and to press the arguments for this position. 

Opponents of a provision conferring standing to sue on prospec¬ 
tive plaintiffs will also almost undoubtedly press their case as 
future legislation is being considered. An analysis of the issues 
involved in this new phase of church-state controversy is therefore 
of some importance. It will be helpful to explore the following 
three matters: (1) the arguments employed in the congressional 
debates relating to the advisability of adding a section on judicial 
review to the 1963 Higher Education Facilities Act and the 1965 
Elementary and Secondary Education Act; (2) the adequacy or 
inadequacy of existing means of securing judicial review—includ¬ 
ing standing to sue under recently enacted federal aid to education 
bills and standing to sue as provided for in recent decisions of the 
United States Supreme Court with respect to the establishment 
clause; and (3) guidelines for thinking about the validity and the 
advisability of provisions conferring standing to sue on would-be 
“unhurt” plaintiffs in cases involving the First Amendment. 

Congressional Debates Concerning Provisions For 
Judicial Review 

On October 15, 1963, Senator Ervin proposed an amend¬ 
ment to the Higher Education Facilities Act that would have 
excluded as possible beneficiaries under this bill any college or 
university which was “owned, controlled, or operated by a reli¬ 
gious denomination, or which has any sectarian religious require¬ 
ments applicable to its students, to its teachers, or to the members 
of its controlling board of trustees.” This proposal was defeated by 
a vote of 55 to 26, with 19 senators not voting. 1 


i See 109 Cong. Reg. 18522 (1963). 
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After this defeat Senator Ervin proposed an amendment to the 
same bill that would confer standing to sue on a plaintiff to 
challenge the constitutionality of a federal grant or loan to a 
church-related college. The provisions of Senator Ervin's proposal 
were substantially the same as most subsequent proposals about 
this matter. These proposals provide that any federal taxpayer may 
initiate a lawsuit in the courts of the District of Columbia alleging 
that a specific action of the U.S. Commissioner of Education 
benefiting a church-related college was in violation of the First 
Amendment. Senator Ervin's amendment provided for (1) the 
consolidation of similar lawsuits, (2) the expediting of cases of 
this nature, and (3) the “freezing" of the challenged funds until 
judicial review had been conclusively terminated. 

The principal reason justifying the need for such an amend¬ 
ment was found by Senator Ervin in the decision of Frothingham 
v . Mellon . 2 Possibly stretching the reach of the Mellon ruling. 
Senator Ervin found in it an almost complete barrier to a lawsuit 
brought by a single taxpayer seeking to enjoin the expenditure of 
a sum of money appropriated by Congress. Without mentioning 
Supreme Court rulings subsequent to Mellon which have weak¬ 
ened and even eroded the rule in that case Senator Ervin was able 
to persuade his colleagues that Mellon “nailed the courthouse 
door shut" and that this was undesirable. 

In a 45-to-33 vote, with 22 senators not voting, the Senate 
approved the Ervin amendment conferring standing to sue on 
every single federal taxpayer in the nation wherever an official of 
the federal government, implementing the legislation under the 
Senate's consideration, granted the smallest amount of money for 
whatever purpose to a church-related college or university. 3 

Senator Wayne Morse spoke vigorously against the enactment of 
the Ervin amendment. He noted (1) that a provision for judicial 
review had never been discussed in the hearings on the college aid 
bill and that the subject had never arisen in committee and 
(2) that the House of Representatives had earlier in 1963 “badly 
beaten" a similar but less comprehensive amendment. 

Speculation over the reasons why senators have voted a particu¬ 
lar way must be inconclusive at best but it is perhaps significant to 
note that the one occasion—on October 15, 1963—when either 

2 262 U.S. 447 (1923). See Jaffe, Standing to Secure Judicial Review: Public 
Actions , 74 Har. L. Rev. 1266-1314 (1961). 

3 See 109 Cong. Rec. 7346 (1963). 
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branch of Congress ever acted favorably on a judicial review 
amendment in the church-state area was before the disappearance 
of the “Catholic President” issue and at a time when those senators 
voting in favor of the Ervin amendment knew that such an 
amendment would in all likelihood be canceled out in conference. 
It should be noted also that the college facilities bill expressly 
forbade grants for buildings to be used for worship or sectarian 
instruction or for the purposes of a divinity school. Undoubtedly, 
some senators have felt that authorization of a test case on the 
question of federal aid for the erection of buildings at a church- 
related college might eventuate in a helpful judicial ruling on a 
matter on which the finest constitutional lawyers were not in 
agreement. 

A second vote on the Ervin amendment, cosponsored on both 
occasions by Senator John Sherman Cooper, turned out quite 
differently. The Ervin proposal, favored by the Senate in October, 
1963, by a vote of 45 to 33, was rejected by the Senate on April 9, 
1965, by a 53-to-32 vote when presented as an amendment to the 
elementary and secondary education bill. 4 

The change in attitude on the part of the Senate is explainable 
by a variety of reasons. Perhaps the fundamental reason is trace¬ 
able to the shift in the nation’s public opinion and the emergence 
of a widely held view that some share of federal aid to education 
should be used to improve the teaching of secular subjects in 
church-related schools. Another explanation may be found in the 
fact that the Elementary and Secondary Education Act of 1965 
provided aid for public schools alone, although it also made 
available some supplementary assistance to children attending non¬ 
public schools. A third explanation may be the Senate’s endorse¬ 
ment of its own committee’s report disapproving the inclusion of a 
provision for judicial review. A fourth reason may have been the 
reliance of the Senators on the separate measure providing for 
judicial review that Senator Morse, during the debate on April 9, 
1965, assured his colleagues he would file “as soon as this bill is 
signed.” 

Despite every possible explanation, however, the fact remains 
that the Senate has manifested its own confusion about its in¬ 
herent power to confer standing to sue on plaintiffs not involved 
in a “case or controversy.” The House of Representatives has not 
had the same exposure to the judicial review question partly 


4 See 111 Cong. Rec. 7345 (daily edition, April 9, 1965). 
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because of a lack of persistent advocates in the House like Senators 
Ervin and Cooper. 

It should not be inferred, however, that the Elementary and 
Secondary Education Act of 1965 lacked adequate safeguards 
against the expenditure of federal funds for religious purposes. 
Section 605 of the Act stipulates: “[Njothing contained in this 
Act shall be construed to authorize the making of any payment 
. . . for religious worship or instruction/’ The Act further insists 
that all monies distributed under the Act be granted to an agency 
under public control, that no aid of any nature be given to 
seminaries, and that no research funds be allotted to “the field of 
sectarian instruction.” 

Three distinct provisions, furthermore, provide for judicial 
review of the actions of the U.S. Commissioner of Education, who 
acts as overseer to insure that the state educational agencies apply 
the federal funds according to the Act. His approval of state 
applications for federal funds under the Act is required. He could, 
therefore, withhold funds from a state because it was not extend¬ 
ing supplementary assistance to private school students as required 
by the Act. Sections 207, 211, and 509 authorize judicial review of 
almost any action of the U.S. Commissioner of Education in 
approving, disapproving, withholding, or suspending funds from 
any state agency authorized under the law to receive such funds. 
These three sections do not, of course, confer standing to sue on 
any person or institution not a party to or not adversely affected 
by the challenged decision of the U.S. Commissioner of Education. 
But these three provisions authorize judicial review in a way at 
least as generous as most federal laws—and possibly in a more 
generous manner. 

The plaintiffs in the suits authorized in the three sections 
granting judicial review are states who may be “dissatisfied with 
the Commissioner’s final action.” The church-state issue could be 
raised by these plaintiffs if the commissioner’s decision was based 
on a state’s alleged failure to comply with the requirements of the 
bill regarding cooperation by state public school officials with the 
authorities of private schools to extend supplementary assistance 
to students attending those schools. The Senate report on the bill 
explained that a judicial review provision especially designed for 
raising the constitutional church-state question was rejected partly 
because this issue could be raised under the general judicial review 
provisions of the Act. This contention seems to be based upon 
logical inferences. 
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So much for the actual history of the struggle over judicial 
review in Congress. It may be that the strength of the opposition 
to the Ervin-Cooper approach that emerged on April 9, 1965, may 
foreshadow the withering away of any significant congressional 
desire to add to a federal law an amendment which in effect would 
concede that Congress had passed a bill which is of dubious 
constitutionality. 

The basic issues involved in the question of whether Congress 
can or should facilitate the availability of a lawsuit for opponents 
of a federal law were not thoroughly explored in the congressional 
debates in 1963 or in 1965. Unfortunately the congressional de¬ 
bates were understandably influenced by the posture and the 
identity of the advocates and opponents of judicial review. 

From the 1963 hearings on the college aid bill and more 
particularly from the extensive hearings on the 1965 elementary 
and secondary school bill, it is clear that the proponents of a 
special judicial review amendment to these new federal laws are in 
general individuals and organizations who failed to persuade Con¬ 
gress of the soundness of their basic position, namely, that any aid 
of any nature to a church-related school would be unconstitu¬ 
tional. 

It is indeed unfortunate that most, if not all, of the advocates of 
congressionally supplied standing to sue in First Amendment cases 
have also been advocates of a strict and even an absolutistic 
application of the “no-aid-to-religion” interpretation of the estab¬ 
lishment clause. The fact of the coincidence of these two groups 
has tended to arouse the opposition of those who desire to see some 
federal aid for church-related schools to all special methods of 
judicial review with respect to grants to denominational institu¬ 
tions. Some of those who oppose liberalization of standing to sue 
limitations fear that the very sectarian organizations which have 
been the most vigorous advocates of congressional modification 
of the Frothingham principle in church-state cases will themselves 
initiate cases in the courts of the District of Columbia and, by 
means of creating the controversy and establishing the issues, will 
bring about by court decision the very thing which the United 
States Senate rejected by a vote of 55 to 26 on October 15, 1963— 
namely, the doctrine that the federal government should refuse 
all aid to church-related colleges and universities. 

One can only speculate as to what would have been the fate of 
an amendment similar to the Ervin-Cooper proposal if its intro¬ 
duction and advancement had been initiated by those who believe 
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that the federal government should aid the secular objectives of 
education regardless of whether these objectives are carried out in 
public or private schools. If such an amendment had become law 
it may be that the proponents of federal aid for church-related 
schools would have taken advantage of the easing of the Froth - 
ingham jurisdictional bar and would have attained great victories 
(or defeats) in the nation's new “church-state court"—the District 
Court for the District of Columbia. 

So much then for a brief review of the congressional history of 
the abortive attempts by influential groups, generally committed 
to a strict “no-aid-to-religion" interpretation of the establishment 
clause, to have Congress confer standing to sue on citizens who 
need not show any direct personal financial loss or any parental 
interest in the issue in question in order to qualify as plaintiffs. 

A bill designed to supply the means for every federal taxpayer 
to challenge federal expenditures that might unconstitutionally 
aid religion was filed on June 7, 1965, by Senator Morse, joined by 
Senators Joseph Clark and Ralph Yarborough. This bill (S.2097) 
would confer standing to sue upon any federal taxpayer. For the 
purposes of suing, one need only be a federal taxpayer and would 
not have to make any “additional showing of direct or indirect 
financial or other injury, actual or prospective. . . Such an 
“unhurt" federal taxpayer could challenge the constitutionality 
under the First Amendment of any action of the appropriate 
federal official in administering all federal laws, present and pros¬ 
pective, that give aid to educational institutions. Senator Morse's 
bill contains the other two usual stipulations—all suits must be 
brought in the District of Columbia and, upon the filing of such a 
suit, the challenged funds are “frozen" until the final disposition 
of the litigation. Passage of this proposed legislation by the 89th 
Congress is said not to be likely. 

The most basic question raised by the absence in recent federal 
aid to education bills of a special judicial review provision for 
“unhurt" plaintiffs is: Are there now adequate means by which 
the ordinary citizen can secure judicial review of federal action 
that, in his judgment, violates the establishment clause? 


Adequacy of Existing Means of Judicial Review 

Before examining the existing avenues available for judi¬ 
cial review of establishment questions, we should note that the 
question of standing has a constitutional aspect to it. Article III of 
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the Constitution provides that the judicial power of the federal 
courts extends to “cases” and “controversies.” There is authority 
for the proposition that a suit brought by a private citizen to 
enjoin the expenditure of federal monies on constitutional 
grounds does not qualify as a “case” or “controversy” and there¬ 
fore is not within the jurisdiction of the federal courts. 

Frothingham v. Mellon* the leading case which held that a 
taxpayer has no standing to challenge the constitutionality of 
federal expenditures, appears to rest on the ground that a case and 
controversy was absent. Mr. Justice Sutherland, who wrote the 
opinion for the Court, found that the taxpayer had not presented 
a justiciable controversy to the courts because he did not advance 
an individual interest; his concern over the expenditure of tax 
monies was one shared by the entire public. Absent the vindica¬ 
tion of some private right, Mr. Justice Sutherland maintained that 
the courts could not take it upon themselves to declare unconstitu¬ 
tional the acts of a coequal branch of the government. Congress. 

The Frothingham case raises the question whether Congress can 
make a constitutional issue justiciable simply by the passage of 
legislation authorizing taxpayers, or some other class of private 
citizens, to bring suit to test the constitutionality of a particular 
law. There is some authority for the view that it cannot. 5 6 On the 
other hand, there is authority in the area of federal administrative 
law which holds that Congress can by statute confer on a private 
citizen, who has not suffered personal legal injury, the standing 
necessary to bring suit in the federal courts to challenge the 
validity of administrative action. 7 These cases proceed on the 
theory that Congress can in effect appoint a private citizen to act as 
an attorney general in securing judicial review of administrative 
action. The private attorney general theory might justify a judi¬ 
cial review provision to test the constitutionality of federal ex- 

5 262 U.S. 447 (1923). 

Muskrat v. United States, 219 U.S. 346 (1911). In this case the Supreme Court 
held that Congress could not authorize certain named individuals to bring a suit in 
the federal courts for themselves and others similarly situated to determine the 
validity of certain congressional enactments affecting the control and disposition of 
Indian lands. The Court held that the judicial power of the federal courts was 
limited to "cases*’ and “controversies,” and therefore Congress could not empower an 
individual to bring a suit in the federal courts solely to get a declaration concerning 
the validity of a congressional enactment. The Muskrat case could be distinguished 
on the ground that it involved granting standing to certain named individuals 
rather than to a class. 

7 Associated Industries of New York State v. Ickes, 134 F.2d 694 (2d Cir. 1943). 
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penditures, although this would involve the anomalous situation 
of having Congress appoint a private attorney general to maintain 
a check on itself rather than to oversee the action of administrative 
officers acting under its authorization. 

As is true of many constitutional prescriptions, the case and 
controversy requirement embodies a policy that has broader im¬ 
plications than its precise confines as legally binding doctrine. In 
other words, even though it may not violate article III of the 
Constitution for Congress to confer standing on a private citizen to 
test the constitutionality of federal expenditures, the policy under¬ 
lying the case and controversy requirement may be best served by 
not conferring such standing. 

There are a number of policy reasons to support the doctrine that 
courts should resolve constitutional issues presented to them only 
in the context of a “case or controversy.” One of the basic reasons, 
referred to in the Frothingham case, rests on the political philos¬ 
ophy of separation of functions and powers underlying our form 
of government. Pursuant to this philosophy some questions are 
thought to be most appropriately determined by a particular 
branch of government, and accordingly the other branches should 
refrain from acting to resolve such matters. 

It can be urged that in cases where plaintiffs lack the personal 
interest traditionally required for standing to sue, the courts 
cannot act effectively to resolve the questions presented. Lacking a 
dispute turning on the examination and evaluation of how specific 
and well-defined interests are affected by government action, the 
courts will be forced to deal with the abstract question of how 
large interests may be affected in innumerable and probably 
largely unforeseeable situations. Where such large and abstract 
questions are involved, not only may the highly particularized and 
controlled scrutiny of the judicial process be inappropriate func¬ 
tionally, the separation-of-powers philosophy may indicate that 
these questions should be resolved by the legislative and other 
political processes more responsive to the electorate. 

Many constitutional lawyers and scholars will undoubtedly dis¬ 
agree with the contention that the courts should keep their hands 
off all questions that do not affect individuals in distinct ways. 
They will urge that some of these questions can be dealt with 
effectively by the courts and that some by their very nature should 
be removed from the political process. The readiness the Supreme 
Court has shown in taking cases involving issues under the estab- 
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lishment clause without first carefully examining the standing 
issue 8 indicates that the Court considers this kind of “public” 
question to be clearly justiciable as a matter of policy. 

The problem of timing, however, must also be considered. The 
courts may not wish to take up a question until such time as they 
believe they are ready to make an informed judgment. They may 
deliberately avoid passing on the constitutionality of certain con¬ 
gressional action for a period of time during which experience 
with legislative policies and programs may refine the issues to a 
point more suitable for intelligent judgment. This is a considera¬ 
tion that Congress should keep in mind, in light of the separation 
of functions philosophy, when passing on a special judicial review 
provision to test federal educational grants under the establish¬ 
ment clause, lest it impel the courts to pass on these questions 
before they are ready to do so. 

In light of these preliminary observations, we should recognize 
that standing to sue in order to challenge federal expenditures 
questioned under the establishment clause can be based on two 
somewhat different premises. One would be a repudiation of 
Frothingham v. Mellon and the recognition that individual tax¬ 
payers should have a legal right to restrain unconstitutional fed¬ 
eral expenditures generally. The other premise is that the indi¬ 
vidual taxpayer has a special interest to enjoin expenditures con¬ 
trary to the establishment clause. 

In the copious, but perhaps confusing, literature about the 
adequacy of judicial review of federal expenditures, there is uni¬ 
versal agreement that any person who is financially injured or 
otherwise adversely affected by the administration of a federal law 
should in general be entitled to judicial review of the action 
complained of. Even the limited reviewability of certain adminis¬ 
trative decisions of federal agents as provided for in the Adminis¬ 
trative Procedure Act 9 is an endorsement—even though a limited 
one—of the basic principle that everyone is entitled to his day in 
court when he has been adversely affected in fact. 

For a variety of reasons, taxpayers’ suits, so familiar at the state 
level, have never become a part of federal law. If one believes in 
the necessity or at least the wisdom of permitting taxpayers’ suits, 

8 See discussion infra pp. 175-84. 

9 See Section 10 of the Administrative Procedure Act and a review of the legisla¬ 
tive history of this Section in Davis, Standing to Challenge Governmental Action, 39 
Minn. L. Rev. 353, 355 (1955). 
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one should logically favor their introduction into federal law. This 
reasoning, however, has not been the underlying rationale of the 
case of those who have sought to add a judicial review provision 
to recent federal aid to education legislation; these individuals 
have grounded their case not on an asserted right of a federal tax¬ 
payer as such to protest an expenditure, but rather the right of 
this individual, as a sort of “private attorney general,” to protest 
and enjoin the federal government’s failure to accept the “no-aid- 
to-religion” interpretation of the establishment clause. A tax¬ 
payer’s suit, in contrast, assumes that the plaintiff-taxpayers are 
granted standing to sue because of their interest in seeing that the 
public monies of which their taxes are a part will not be squan¬ 
dered for inconsequential objectives or in illegal ways. 

It may well be that legislation should be introduced to permit 
taxpayers’ suits; perhaps the reasons traditionally asserted to 
demonstrate the impropriety and the dangers of such suits at the 
federal level have lost much of their validity. But if one is to 
recommend the establishment of a type of federal taxpayers suit, 
one should recommend this as a remedy against all federal activity 
that may be in violation of the Constitution or federal laws and 
not merely such acts as may violate the first half of the First 
Amendment. 

The fundamental assumption therefore of the advocates of a 
special provision granting judicial review to test alleged violations 
of the establishment clause is the conviction that there is an 
inherent right in every citizen to be protected against any ex¬ 
penditure made by the federal government which may assist 
religion—even absent any federal intention of giving only inci¬ 
dental aid to religion. This inherent right is possessed by. all 
persons and is not restricted to federal taxpayers; it is a right 
grounded ultimately in the conviction that it is tyranny for a state 
to spend the taxes collected from any one individual or group to 
aid a religion contrary to the beliefs of this individual or group. 

This inherent right to be protected against any establishment of 
religion, however infinitesimal and unintended, apparently has 
qualities of an absolute value not equalled by a citizen’s right to 
protest against the federal government’s endorsement or “estab¬ 
lishment” of a philosophy of education, a theory of penology, an 
outlook on race relations, or any other viewpoint that would 
clearly have implications on the meaning and implementation of 
the Bill of Rights. Therefore the establishment clause presum- 
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ably creates rights of a higher nature than Tights created in 
“unhurt” citizens by the violation of the other guarantees of the 
first ten amendments. 

It seems clear that this approach to the establishment clause 
rejects the viewpoint that the central and overarching purpose of 
the First Amendment’s sixteen words about religion is the protec¬ 
tion of religious freedom and that the clause is therefore only 
instrumental to this purpose. Some of the proponents of a judicial 
review amendment suggested at the congressional hearings on this 
matter in 1965 that any federal aid to religion would not merely 
involve pocketbook injury to a citizen-plaintiff but that such an 
expenditure could in itself constitute a violation of the conscience 
of this person. According to this approach to the First Amend¬ 
ment, any violation of the establishment clause could or would 
also contravene the free exercise of religion clause automatically. 

One can concede that certain violations of the establishment 
clause could indeed infringe upon the religious freedom of some 
individuals. If, for example, the federal government decided to 
supplement the salaries of Methodist clergymen or Catholic priests 
in order to encourage more young men to enter these ministries, 
no one would or could deny that such a clear violation of the 
establishment clause would infringe upon the religious freedom 
and conscience of some individuals. But to suggest that federal aid 
for specific secular purposes to be carried out within a church- 
related school could violate the conscience of some individuals 
seems to draw from the establishment clause inferences which 
cannot be supported either by reason or by opinions of the 
Supreme Court. 

The interest to be protected therefore in a lawsuit brought by a 
plaintiff who is not adversely affected in fact is not made entirely 
clear in the writings of those who have asked Congress to set up a 
tribunal in the District of Columbia for establishment cases. Since 
the interest to be protected is not completely clear, it is difficult to 
determine either the adequacy or the inadequacy of existing 
remedies to vindicate the interest in question. Let us review, 
however, what the Supreme Court has done and said about 
the prerequisites needed for standing to sue in cases involving the 
establishment clause. Before analyzing the decisional law of the 
Supreme Court, some clarifying observations may be helpful. 

(1) There has never been any doubt about the clear right of a 
plaintiff to sue in a state or federal court if he can demonstrate 
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that his free exercise of religion, guaranteed by the First Amend¬ 
ment against state action, has been infringed. The long line of 
cases involving Jehovah's Witnesses and other sects culminating in 
the decision of Sherbert v. Verner 10 furnishes abundant proof 
that the Supreme Court is sensitive to most if not all asserted 
infringements of religious freedom. 

(2) The proponents of the Ervin-Cooper amendment cannot 
point to any significant case in federal decisional law with regard 
to the establishment clause where a plaintiff was non-suited be¬ 
cause the court found that he lacked standing to sue. The only 
possible exception to this is the Doremus 11 decision discussed 
below. 

(3) Everyone involved in the controversy over the merits of a 
special judicial review provision in federal legislation authorizing 
aid for church-related schools is agreed that federal courts should 
not be required by Congress to render judgments except in actual 
controversies between parties whose interests are at stake; all 
would agree, in other words, that the Supreme Court acted wisely 
in 1793 when it refused to give advisory opinions to two distin¬ 
guished gentlemen, Thomas Jefferson and George Washington. 
The real issue therefore is the question of the degree or the 
directness of the harm that one should experience before being 
permitted to bring suit in a federal court. What then is the present 
availability of judicial review? Let us treat of two subjects: exist¬ 
ing federal and state statutory empowerments to sue and Supreme 
Court rulings on standing to sue in establishment cases. 

(a) Existing federal and state statutes conferring standing to 
sue. After an inspection of the number and the variety of provi¬ 
sions in federal statutes spelling out the right of an aggrieved party 
to sue, at first it is somewhat surprising that more litigation has 
not developed. Administrative remedies must, of course, have 
generally been exhausted before court review is obtainable. But 
the seeming disparity between the easy availability of court ad¬ 
judication of complaints against federal action and the relative 
paucity of lawsuits in this area suggests perhaps that the opening 
of the courtroom door to plaintiffs does not necessarily induce 
frivolous litigation if the plaintiff must be adversely affected in 
fact, a recurring statutory requirement for standing to sue. The 

10 374 U.S. 398 (1963). 

11 Doremus v. Board of Educ., 342 U.S. 429 (1952). 
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relative scarcity of court challenges to federal programs by persons 
injured by such programs is not a situation, however, that would 
necessarily obtain if plaintiffs could sue even though their only 
grievance was that they were worried about the constitutionality 
of some benefit to religion which might be an incidental but 
unintended result of federal action. 

The liberality of existing federal law with respect to standing to 
sue and the fact that little litigation has resulted from it may not 
be employed as an argument on behalf of the innocuousness of the 
Ervin-Cooper amendment, since plaintiffs under this proposed 
amendment, being “uninjured” and “not adversely affected,” 
would be a totally new legal creation in federal law. 

It would be difficult if not impossible to demonstrate that 
existing federal laws are too parsimonious in granting standing to 
sue to persons claiming to be adversely affected. Indeed it prob¬ 
ably would not be too difficult to show that federal courts have 
tended to overlook technical prerequisites for standing to sue and 
have to some extent been prodigal in conceding jurisdiction over 
cases where a substantial doubt about the plaintiff’s right to be in 
court could be raised. 

The fact that there has not been any challenge in a federal court 
in recent years to the constitutionality of a federal grant to a 
church-related school does not prove that would-be plaintiffs are 
deterred by the authority of the Frothingham case; nor does it 
prove the unavailability of judicial review for the various federal 
programs that, since the National School Lunch Act was adopted 
in 1946, have distributed countless benefits to students in church- 
related schools and millions of dollars to sectarian colleges for 
scientific research. All that the lack of a federal court challenge 
proves is that no person or institution experienced that type of 
injury which was sufficiently grave to prompt court action. 

Many federal programs that dispense funds give these monies, 
pursuant to a specific formula, directly to a state agency. This 
method is thought by some to obviate the possibility of unwanted 
federal control.” Both of the federal aid to education programs 
noted above—the Higher Education Facilities Act of 1963 and the 
Elementary and Secondary Education Act of 1965-employ the 
technique of transferring federal funds to a state agency. Under 
these acts—and under many other laws enacted by Congress—fed¬ 
eral money may at a moment in time become state money; at that 
moment citizens of the various states are entitled to employ all the 
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statutory and decisional rights and remedies available under state 
law to citizen-taxpayers to protest and enjoin the expenditure of 
state funds. 

Federal-state programs in the past that have aided church- 
related institutions have on several occasions been judicially chal¬ 
lenged in state courts, since grants under these programs eventu¬ 
ally become the property of a state or municipality, at which time 
dissatisfied citizens may utilize every available state technique to 
protest the expenditure of the federal-state money. The best 
known of these challenges arose under the Hill-Burton Hospital 
Construction Act. 12 Other cases arose in state courts challenging 
the participation in federal-state programs of urban renewal by 
Fordham and St. Louis Universities. 13 In all of these cases the 
constitutionality of the federal-state grant to a church-related 
institution was sustained. In addition to these ways of securing 
court review of governmental action, a citizen has available to him 
the right to judicial review under the provisions of the United 
States Code, Title 28, Sec. 1343, the technique employed in the 
Schempp 14 case discussed below. 

( b) The Supreme Court and standing to sue in establishment 
cases. It appears to be practically impossible to piece together from 
Supreme Court opinions from 1947 to 1963 a consistent viewpoint 


12 See Kentucky Building Commission v. Effron, 220 S.W.2d 836 (Ky. 1949); Craig 
v. Mercy Hospital, 45 So.2d 809 (Miss. 1950). 

13 64th Street Residences v. City of New York, 150 N.E.2d 396 (N.Y. 1958); 
Kintzele v. City of St. Louis, 347 S.W.2d 695 (Mo. 1961). An opinion of the Attorney 
General of the State of New York, under date of July 15, 1965, is significant with 
respect to the effect of a strict no-aid-to-religion clause in a state’s constitution on 
the distribution of federal funds under the 1965 aid to education bill. The Attorney 
General of New York ruled that the wording of the constitution of the State of New 
York would prohibit any federal funds “commingled” with monies of New York 
from going to any institution which, in the words of the New York constitution, 
would be “wholly or in part under the control or direction of any religious 
denomination or in which any denominational tenet or doctrine is taught” (article 
XI, section 3). The Attorney General, however, expressly ruled that federal money 
not commingled with state funds of New York could be channeled through public 
school officials of New York State for distribution to church-related schools. 

14 School Dist. of Abington v. Schempp, 374 U.S. 203 (1963). Section 1343 (3) of 
Title 28 provides that federal district courts are to have jurisdiction over “civil 
actions to redress the deprivation, under color of any state law, . . . custom or 
usage of any right . . . secured by the Constitution.” Any person claiming depriva¬ 
tion of his right to the free exercise of religion can find ready access to the federal 
courts under this section. A person claiming a violation of the establishment clause 
only, however, may have difficulty in asserting a violation of a personal civil right. 
Cf. Mr. Justice Brennan’s observations in the Schempp case, quoted infra in text at 
note 31. 
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on standing to sue in establishment cases. This is a question that, 
as Professor Philip Kurland has remarked, is simply unresolved. 19 
The attitude of the Supreme Court is even more of an enigma if 
one includes in the data to be evaluated the Court’s denial of 
review in establishment cases, as, for example, its refusal to review 
a decision of the Supreme Court of Vermont which ruled that 
state aid in Vermont to church-related schools violated the First 
Amendment. 16 

There is discernible, however, a certain pattern in Supreme 
Court church-state decisions from Everson 17 in 1947 to Sherbert 
in 1963: that not altogether clear pattern is to assume either that 
the lower courts have gone into the question of standing and 
resolved it satisfactorily or that somehow the petitioner has a right 
to an answer to the question he has raised. Some may feel that the 
Supreme Court has been casual and even cavalier in following 
such an approach to standing but, it should be remembered, the 
right of the federal judiciary to be stringent in acknowledging 
standing to sue derives only in part from the constitution and is 
actually in large part the result of the self-imposed judicial re¬ 
straint of the Supreme Court and the lower federal tribunals. 
Flexibility, therefore, and even inconsistency from generation to 
generation in measuring the prerequisite for standing to sue are 
not necessarily to be condemned and may, in fact, be a laudable 
exercise of the role and mission of the federal judiciary in Ameri- 
can jurisprudence. After all, the nation should not have its highest 
court restricted to the meaning of a “case” or a 4 ‘controversy” as 
that word was literally understood by the authors of article III of 
the Constitution. 

It is probably a tenable thesis that neither before nor after 
Frothingham has the Supreme Court denied standing to a plaintiff- 
taxpayer who desired to protest governmental assistance to reli¬ 
gion. In 1899 the Supreme Court brushed aside the question of 
the standing of an “unhurt” plaintiff to sue in order to protest a 
federal appropriation for a Catholic hospital in the District of 
Columbia and, reaching the merits of the case, sustained the 
constitutionality of the challenged grant. 18 

16 Kurland, Religion and the Law 34-35 (1962). 

ie Swart v. South Burlington Town School Dist., 167 A.2d 514, cert, denied 366 
U.S. 925 (1961). 

17 Everson v. Board of Educ., 330 U.S. 1 (1947). 

18 Bradfield v. Roberts, 175 U.S.291 (1899). 
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In the two church-state cases heard by the Supreme Court 
after Frothingham and before Everson, the issue of justiciabil¬ 
ity was clear in the first but not in the second. In Pierce v. Society 
of Sisters 19 the adverse effect which Oregon’s ban on all non¬ 
public schools would have on the two private schools involved was 
clear; in Cochran v . Board of Educ 20 any specific personal dam¬ 
age to the plaintiff deriving from Louisiana’s law permitting the 
free distribution of secular textbooks to children in private schools 
is not made clear. 

In Everson the Supreme Court for the first time entered upon 
that elaboration of the First Amendment from which there has 
resulted a widely held opinion that any state or federal aid to 
church-related schools violates the establishment clause. The Su¬ 
preme Court has never, of course, said this and in fact in Everson 
the court attempted or desired to state somewhat the opposite of 
such a conclusion, namely, that in the implementation of public 
welfare legislation no child or adult can be denied benefits merely 
because of his religious faith or lack of it. 

The United States Supreme Court at no time revealed any 
misgivings concerning the standing to sue of Mr. Arch Everson. 
Neither the New Jersey Court of Errors and Appeals nor the 
Supreme Court of New Jersey raised any question about the peti¬ 
tioner’s standing to sue in order to challenge state reimbursement 
of parents for the bus transportation of their children to non¬ 
public schools. 21 

The question of standing, passed over in silence in Everson, 
troubled the Court in McCollum, 22 but not very profoundly. Mr. 
Justice Black, writing for an 8-to-l majority, stated that the re¬ 
spondents’ contention that the petitioner lacked a sufficient inter¬ 
est to bring the suit was “without merit” 23 and proceeded to pass 
on the constitutionality of presenting sectarian religious instruc¬ 
tion to students on public school premises during the school day. 

Mr. Justice Jackson apparently was not satisfied with this resolu¬ 
tion of the question of standing and made his curious concurring 
opinion even more curious and inherently inconsistent by these 
reflections: 


i» 268 U.S. 510 (1925). 

20 281 U.S. 370 (1930). 

21 44 A.2d 333. (1944), aff*d. 39 A.2d 75 (1944). 

22 Illinois ex rel. McCollum v. Board of Educ., 333 U.S. 203 (1948). 

23 To support his conclusion, Mr. Justice Black cited Coleman v. Miller , 307 U.S. 
433 (1938), although that decision was not particularly apposite. 
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A Federal Court may interfere with local school authorities 
only when they invade either a personal liberty or a property 
right protected by the Federal Constitution. Ordinarily this 
will come about in either of two ways: First. When a person 
is compelled to submit to some religious rite or instruction. 

. . . Second. Where a complainant is deprived of property by 
being taxed for unconstitutional purposes, such as directly or 
indirectly to support a religious establishment. . . . [I]n the 
Everson case there was a direct, substantial and measurable 
burden on the complainant as a taxpayer to raise funds that 
were used to subsidize transportation to parochial schools. 
Hence, we had jurisdiction to examine the constitutionality 
of the levy and to protect against it if a majority had agreed 
that the subsidy for transportation was unconstitutional. 

In this case, however, any cost of this plan to the taxpayers 
is incalculable and negligible. ... I think it is doubtful 
whether the taxpayer in this case has shown any substantial 
property injury. 24 

One could argue persuasively that if the McCollum decision is 
not to be overruled with respect to its holding on standing to sue 
virtually any plaintiff who is granted standing in a state court in 
an establishment case would also be granted standing by the 
United States Supreme Court. The only possible argument against 
this position is Dor emus , 25 a case in which New Jersey’s highest 
court had upheld daily Bible-reading in the public schools, a 
ruling which the Supreme Court refused to review on the merits. 

In Doremus we have the one single instance where the Supreme 
Court of the United States attempted to raise and resolve the 
questions of standing and jurisdiction with respect to the establish¬ 
ment clause. For many reasons Doremus is not a satisfactory 
decision. It may be viewed simply as holding that the case was 
moot in the classical sense in that the petitioner’s child had, at the 
time of the appeal, graduated from the New Jersey public school 
system. Under this reading of Doremus, the Court’s reflections on 
standing to sue are mere dicta. Leo Pfeffer apparently takes this 
interpretation of Doremus, since he has expressed the view that if 
the plaintiff’s child had not graduated from school prior to the 
time of the appeal the Supreme Court could not have avoided the 

24 333 U.S. at 233-34. 

25 Doremus v. Board of Educ., 342 U.S. 429 (1952). 
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constitutional issue of Bible-reading in public schools by denying 
the petitioner’s standing to sue. 26 

On the other hand one can argue that Doremus did in fact turn 
on the “case or controversy” norm; the following language of Mr. 
Justice Jackson’s opinion for a 6-to-3 majority of the Court would 
support such a contention: 

We do not undertake to say that a state court may not render 
an opinion on a federal constitutional question even under 
such circumstances that it can be regarded only as advisory. 

But, because our own jurisdiction is cast in terms of “case or 
controversy/’ we cannot accept as the basis for review, nor as 
the basis for conclusive disposition of an issue of federal law 
without review, any procedure which does not constitute 
such. 

The taxpayer’s action can meet this test, but only when it 
is a goodfaith pocketbook action. It is apparent that the 
grievance which it is sought to litigate here is not a direct 
dollars and cents injury but is a religious difference. ... It is 
not a question of motivation but of possession of the requisite 
financial interest that is, or is threatened to be, injured by the 
unconstitutional conduct. We find no such direct and finan¬ 
cial interest here. 27 

The inherent ambiguity of Doremus on the standing question 
was not clarified by the Court’s opinion a few weeks later in 
Zorach . 28 Mr. Justice Douglas, writing for a 6-to-3 majority, 
slipped over the standing question by the assumption that the 
status of the petitioners as parents of children attending a public 
school in which an off-the-premises-released-time program was 
conducted was clearly sufficient for the purposes of standing. 

In the nine years between the 1952 Zorach decision and the 
1961 rulings in the Sunday law cases, the Supreme Court was 
silent on church-state issues. One can only speculate as to what 
effect, if any, the seemingly more stringent norms for standing set 
forth in Doremus had upon the Court’s denial of review to certain 
cases or upon prospective appellants* attitudes toward seeking 
certiorari. 


26 Pfeifer, Public Aid to Parochial Schools and Standing to Bring Suit, 12 Buffalo 
L. Rev. 35, 56 (1962-63). 

27 342 U.S. at 434-35 (1952). 

28 Zorach v. Clauson, 343 U.S. 306 (1952). 
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The Sunday law cases provide only indirect illumination on the 
standing question, since the individuals involved in three of these 
four lawsuits were not plaintiffs but defendants in a criminal 
prosecution. For this reason the Sunday law cases have a limited 
usefulness in a study devoted specifically to a determination of the 
minimum requirements for a plaintiff to acquire standing to sue 
in an establishment case. 

With Engel 29 in 1962 and with the Bible-reading cases in 1963, 
the Supreme Court almost certainly eased its jurisdictional pre¬ 
requisites in establishment cases and may, in fact, have overruled 
Doremus sub silentio . The petitioners in Engel alleged no loss of 
tax revenue nor any coercion on the part of school officials. Hence 
it would appear that the case was not a “pocketbook action/' nor 
did it involve the free exercise of religion clause in any traditional 
sense. The protest against the Regents' twenty-two word, non- 
denominational prayer was apparently based simply on the estab¬ 
lishment clause. Despite this fact, the Court, assuming without 
comment that the parent-plaintiffs had standing, reached and 
decided the case on the merits. 

Professor Arthur Sutherland raised several questions about the 
standing of the petitioners in Engel in a critical article following 
that decision. He wrote: 

In the Prayer Case the Supreme Court, finding insufficient 
jurisdictional hardship imposed on the plaintiffs' children, 
would conventionally have denied certiorari. Absence of 
proof that the prayer added to school costs had eliminated 
the only other possible standing, unless Doremus was to be 
disregarded. But the School Prayer opinion did not expressly 
overrule Doremus; one wonders if it was overruled in silence. 

Is there in Engel a new doctrine concerning the wrongs 
against which the Fourteenth Amendment judicially en¬ 
forced will protect all persons? Where a state does something 
amounting to “establishment" will the Supreme Court enjoin 
it on the suit of any member of society who dislikes the 
policy? And is this new doctrine likely to spread beyond 
religious establishment to other policy judgments ? 30 

One could argue, however, that the complainants in Engel 
suffered just as much legal harm as the plaintiffs in Zorach. No 


2D Engel v. Vitale, 370 U.S. 421 (1962). 

30 Sutherland, Establishment According to Engel, 76 Har. L. Rev. 25,35 (1962). 
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measurable amount of money or determinable amount of quasi¬ 
pressure was alleged to be present in either of the religious prac¬ 
tices complained of in Zorach and Engel . In both cases it appears 
that the mere status of the plaintiffs as parents of school children 
provided sufficient basis for standing. 

It is this status as parents which Mr. Justice Clark used in 
Schempp and Murray to justify the standing to sue of the plain¬ 
tiffs. He did not state that the children or their parents were 
adversely affected but only that they were t( directly affected by the 
laws and practices against which their complaints . . . [were] 
directed” (emphasis supplied). There is no indication in the 
majority opinion that plaintiff-parents must prove any adverse 
effect upon their children. Legal harm or even the possibility of it 
is apparently not required; a violation of the establishment clause 
in and of itself creates a right in a parent to become a plaintiff. 

It is interesting to note that Mr. Justice Brennan, in a long 
concurring opinion in the Bible-reading case, sought to answer 
Professor Sutherland’s criticism of the Court’s position on stand¬ 
ing in Engel. His observations are significant enough to reproduce 
them here at some length: 

No question has been raised in these cases concerning the 
standing of these parents to challenge the religious practices 
conducted in the schools which their children presently at¬ 
tend. Whatever authority Doremus . . . might have on the 
question of the standing of one not the parent of children 
affected by the challenged exercises is not before us in these 
cases. Neither in McCollum nor in Zorach was there any 
reason to question the standing of the parent-plaintiffs under 
settled principles of justiciability and jurisdiction whether or 
not their complaints alleged pecuniary loss or monetary 
injury. The free-exercise claims of the parents alleged injury 
sufficient to give them standing. If, however, the gravamen of 
the lawsuit were exclusively one of establishment, it might 
seem illogical to confer standing upon a parent who—though 
he is concededly in the best position to assert a free-exercise 
claim—suffers no financial injury, by reason of being a parent, 
different from that of the ordinary taxpayer, whose standing 
may be open to question. See Sutherland, Establishment 
According to Engel 76 Harv. L. Rev. 25, 41, 43 (1962). I 
would suggest several answers to this conceptual difficulty. 
First, the parent is surely the person most directly and 
immediately concerned about and affected by the challenged 
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establishment, and to deny him standing either in his own 
right or on behalf of his child might effectively foreclose 
judicial inquiry into serious breaches of the prohibitions of 
the First Amendment—even though no monetary injury 
could be shown. . . . Second, the complaint in every case 
thus far challenging an establishment has set forth at least a 
colorable claim of infringement of free exercise. When the 
complaint includes both claims, and neither is frivolous, it 
would surely be overtechnical to say that a parent who does 
not detail the monetary cost of the exercises to him may ask 
the court to pass only upon the free-exercise claim, however 
logically the two may be related. . . . Finally, the concept of 
standing is a necessarily flexible one, designed principally to 
ensure that the plaintiffs have such a personal stake in the 
outcome of the controversy as to assure that concrete adverse¬ 
ness which sharpens the presentation of issues upon which the 
court so largely depends for illumination of difficult constitu¬ 
tional questions. ... It seems to me that even a cursory 
examination of the complaints in these two cases . . . dis¬ 
closes that these parents have very real grievances against the 
respective school authorities which cannot be resolved short of 
constitutional adjudication. 81 

Mr. Justice Brennan's remarks have made it much more difficult 
to determine what the Supreme Court may have said regarding 
standing to sue in establishment cases because, in his judgment, 
the Court has never in fact had such a case. He writes that “the 
complaint in every case thus far challenging an establishment has 
set forth at least colorable claim of infringement of free exercise” 
(emphasis supplied). Despite this observation by Mr. Justice 
Brennan, however, it should be stressed that the Court has clearly 
held that a complaint based solely upon the establishment clause 
without reference to the free exercise clause could create standing 
to sue. 

The dichotomy between the establishment and the free exercise 
clauses was adumbrated in McCollum, elaborated in McGowan 
and Engel and fully embraced in Schempp . In this last case Mr. 
Justice Clark stated that “the requirements for standing to chal¬ 
lenge state action under the establishment clause, unlike those 
relating to the free exercise clause, do not include proof that 
particular religious freedoms are infringed.” 32 If Mr. Justice 

31 School Dist. of Abington Township v. Schempp, 374 U.S. 203, 266-67, n. 30. 

32 id. at 224. 
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Brennan's observations are correct, however, the case that Mr. 
Justice Clark asserts is possible has never in fact been before the 
Supreme Court. 

Whatever conclusions can be drawn from the decisional law of 
the Supreme Court can perhaps be summed up as follows. 

(1) The Supreme Court from Everson to Schempp has been 
generous and non-technical in recognizing the standing to sue of 
plaintiffs in establishment cases. Barring a sharp reversal of the 
Court's outlook on the establishment clause, it would appear 
certain that the Court will continue to follow a policy of liberally 
extending standing to sue to complainants whose sole grievance is 
an asserted violation of the establishment clause. 

(2) The Supreme Court continues to have, however, ample 
inherent power and decisional precedent by which it may non-suit 
a plaintiff whose complaint does not comply with the “case or 
controversy" norm or with the requirements for standing enunci¬ 
ated in Doremus . 

(3) It is simply uncertain what effect, if any, an amendment 
like the Ervin-Cooper proposal would have on Supreme Court 
jurisprudence with respect to standing in establishment cases. One 
could predict one of several eventualities, among which are the 
following: 

(a) Congressional conferring of standing to sue would have no 
effect on the Court since it has already recognized the easing of the 
requirements for standing spelled out in the Ervin-Cooper amend¬ 
ment. 

( b ) A lower or intermediate federal judge could non-suit a 
plaintiff whose action was brought under the special judicial 
review provision for establishment cases. The Supreme Court 
could then review this ruling and issue a major pronouncement on 
the dimensions of the power of Congress to define the meaning of 
“case" or “controversy." On the other hand, the Supreme Court 
could also deny review to this case and thus nullify an Ervin- 
Cooper type amendment without, however, ruling that such a 
conferral of standing to sue is beyond the powers of Congress. 

(c) The Supreme Court could hear and decide an establish¬ 
ment case brought under the Ervin-Cooper amendment. If the 
case presented the key questions and if the Supreme Court reached 
the basic issues, it could declare that federal aid for secular 
educational purposes to be carried out in a church-related school is 
or is not contrary to the establishment clause. 

The proponents of the Ervin-Cooper amendment have fre- 
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quently expressed their desire to see a clear-cut Supreme Court 
ruling along the lines of the decision that would be possible if the 
Court followed the course outlined in 3 (c) noted above. It should 
be clear from the foregoing discussion that it is by no means 
certain that the Supreme Court would elect this option. 

Guidelines Concerning Congressional Conferral of Stand¬ 
ing To Sue 

Before attempting to frame any guidelines concerning the 
validity and the wisdom of a congressional conferral of standing to 
sue on plaintiffs who are not personally injured or even adversely 
affected, some of the silent assumptions of the advocates of such 
congressional action should be explored. 

(1) Those who assert that Congress can vest in a plaintiff the 
right to sue to enjoin an alleged violation of the establishment 
clause must necessarily assume that each individual citizen has an 
inherent right to be free from any governmental action aiding 
religion and, of course, irreligion. This right presumably pre¬ 
exists any congressional recognition of it and is derived directly 
from the establishment clause itself, as well, of course, from the 
Supreme Court’s interpretation of this clause. 

(2) All of the proponents of a judicial review amendment to be 
added to federal bills authorizing assistance for programs of a 
secular nature under sectarian control agree that the standing to 
sue to be conferred by Congress should be activated only in the 
District of Columbia. 

Among the reasons behind this geographical limitation are the 
following: 

(a) The federal government should not be inconvenienced by 
being required to send its lawyers into federal courts all across the 
country. 

(b) Any plaintiff who desires to vindicate his right to be free 
from any form of “establishment” must journey to the District of 
Columbia to have his case tried—a clear discrimination against 
poorer plaintiffs and in favor or “straw” plaintiffs whose names 
will be used in test cases initiated by nation-wide educational and 
sectarian organizations whose headquarters are generally in Wash¬ 
ington or New York. 

(c) It is further assumed by the defenders of congressionally 
conferred jurisdiction on the courts of the District of Columbia 
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that the judges of this one judicial area will quickly evolve prin¬ 
ciples of law which will resolve not merely the specific cases 
presented to them but virtually all church-state questions inherent 
in federal aid to education. 

(3) Although the federal money available under federal aid to 
education programs may become state money before it is actually 
given to the ultimate beneficiary, a conferring by Congress of 
standing to sue to enjoin the distribution of certain monies by the 
U.S. Commissioner of Education interjects an unusual element of 
federal control into the process by which federal money is to be 
distributed by the individual states. 

With this attempt at exploring the assumptions of the backers of 
judicial review, what can be said about (1) the validity or consti¬ 
tutionality of the proposed conferring of standing to sue and (2) 
the wisdom and advisability of including a special judicial review 
amendment in existing or future federal-aid bills? 

(1) The most enjoyable aspect of making judgments and predic¬ 
tions about the possible usurpation by Congress of the role of the 
federal courts by an unwarranted congressional intrusion into the 
definition of the nature of the “case or controversy” of article III 
of the Constitution is the assurance that a head-on ruling by the 
federal judiciary on such a matter is so unlikely as to be almost a 
non-possibility. It seems relatively safe therefore for one to state 
that Congress would or would not be colliding with the “case or 
controversy” norm if Congress enacted a bill giving standing to 
sue to uninjured plaintiffs to enjoin the granting of even the most 
insignificant amount of money for a secular purpose to a school 
with some minimal religious connection. To be sure, the language 
in the last sentence may “slant” the question but, it is submitted, 
not unfairly. 

This writer feels—with the greatest deference and respect for 
those who may reach an opposite conclusion—that the proposals 
for judicial review rejected by Congress during recent years 
would, if enacted, be potentially inconsistent with the “case or 
controversy” norm of the Constitution. Such a judgment does not, 
of course, restrict in any way the power and duty of Congress to 
provide judicial remedies in federal courts for those who are 
adversely affected in fact by federal action. Nor does a judgment 
questioning the propriety of a congressional enactment like the 
Ervin-Cooper proposal or Senator Morse’s bill noted above neces¬ 
sarily deny that Congress could, if it so desired, create a taxpayer’s 
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suit by which anyone who pays federal taxes could acquire stand¬ 
ing to sue to challenge specific federal expenditures. 

The precise and narrow point on which the Ervin-Cooper 
proposal seems to exceed the constitutional power of the legisla¬ 
tive branch of government is in the exaltation of the right to be 
free from any violation of the establishment clause to the point 
where standing to sue is granted to any person even though this 
same person would concededly not have similar rights with regard 
to any other of the guarantees of the Bill of Rights. Is this 
exaltation of one right an infringement upon or even a usurpation 
of the inherent right and duty of the judiciary to establish a 
heirarchy and harmonization between competing or clashing con¬ 
stitutionally guaranteed personal freedoms? 

Not everyone will answer this last question in the affirmative. In 
all candor if should be stated that the case against the Ervin- 
Cooper amendment based upon the separation of powers and the 
“case and controversy” norm is at best tenuous. The fragile nature 
of the constitutional argument against the Ervin-Cooper proposal 
should not, however, affect one's judgment with respect to the 
wisdom and advisability of establishing legal machinery for a 
special judicial review of federal legislation that provides benefits 
for which pupils in church-related schools are eligible benefi¬ 
ciaries. 

(2) This writer feels that the predictable disadvantages that 
would result from a “church-state court” in the District of Colum¬ 
bia clearly outweigh whatever advantages might result from such 
an innovation. Among the difficulties and disadvantages that could 
result from such a system are the following: 

(a) If the judges of the District of Columbia agreed to exercise 
the jurisdiction vested in them by Congress in establishment cases 
they would be forced to rule on the merits of the cases before them 
even when their own instinct, intuition, and better judgment told 
them that, but for the statute conferring standing, they could and 
should defer a decision on a matter which is not properly pre¬ 
sented, or not “ripe” for adjudication or simply not justiciable. To 
require or to “force” a decision from a judge in this manner is not 
always wise. Leo Pfeffer noted this when he remarked that the 
Supreme Court took advantage of its right to deny the standing of 
the plaintiff in Doremus and that, if the Court had not had this 
“out,” it most probably would have sustained the constitutionality 
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of Bible-reading in the public schools, with the reasoning that it 
employed to validate released time in Zorach a few weeks later. 33 

If the Ervin-Cooper amendment had been attached by Congress 
to the Elementary and Secondary Education Act of 1965, several 
establishment cases probably would have been promptly filed in 
the courts of the District of Columbia. Since at least title I of that 
act linked federal aid to poverty-impacted areas, it is impossible to 
predict how a court, sitting in the District of Columbia and 
composed of citizens in a nation newly sensitized to poverty, would 
rule on the constitutionality of permitting students from a non¬ 
public sectarian school to participate on a “shared-time” basis in 
secular instruction in a public school. The questions and issues 
involved are so novel and unexplored that a court ruling either 
permitting or forbidding “shared time” is not likely to be a wise 
and soundly reasoned decision based on the type of “Brandeis 
brief” which such a ruling would require. 

(b) The selection of the District of Columbia as the site for the 
nation's “establishment court” poses further problems. It is quite 
possible that within a short period an inadequately reasoned or 
articulated decision could become a binding precedent upon the 
judges of the trial court in the District of Columbia. This decision 
could be favorable or unfavorable to federal aid for church-related 
schools. Such a ruling would presumably be binding on Congress 
and on federal courts throughout the country since the Ervin- 
Cooper plan would appear to give exclusive jurisdiction over 
challenges to federal grants to denominational schools to the 
courts of the District of Columbia. 

The decisions that the judges of the courts of the District of 
Columbia would have to make would be subject to the most 
critical examination by the advocates and the opponents of fed¬ 
eral aid to church-related schools. It is perhaps not an exaggera¬ 
tion to say that the establishment of a national church-state court 
in Washington would place in that tribunal an unprecedented 
power to control the orientation and destiny of American educa¬ 
tion. In view of this fact, it may not be fanciful to speculate that, if 
the courts of the District of Columbia were given the power to 
pass on the constitutionality of all existing and future federal 
legislation in the realm of education (as proposed in the bill filed 
by Senator Morse), there could arise a widespread sentiment that 


33 Supra, note 26 at p. 56. 
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the bench in the District of Columbia should be “religiously 
balanced.” 

(c) A basic major premise of the Frothingham decision was 
the supposition that, if standing to sue were granted indiscrimi¬ 
nately to every federal taxpayer, the courts would be flooded with 
frivolous suits and inconsequential litigation. Such a supposition 
would be difficult to validate by experience at the state level. 
Furthermore, the real question is whether there should be judicial 
cognizance of the right of a federal taxpayer—even if the federal 
courts are flooded with lawsuits. Justice, in other words, should be 
secured even at the expense of the administrative convenience of 
the federal courts. The central question therefore in the whole 
debate over the advisability of a liberal conferring of standing in 
establishment cases is the degree of importance which one attaches 
to the easy accessibility of a way for every citizen to protest when 
the government acts in a way which may aid or advance religion. 

The individuals and organizations which in the recent past have 
exalted the right to protest any alleged establishment of religion 
defend their position by stressing their deep conviction or faith in 
the necessity of the absence or the elimination of sectarian prac¬ 
tices from public schools and the perpetuation of the idea that 
only public schools devoid of religion should receive any tax 
support. These groups advocate an interpretation of the establish¬ 
ment clause that would make the state not merely neutral toward 
religion but, at least by implication, also indifferent as to whether 
the free exercise of religion is in fact easily attainable. The 
establishment clause in other words becomes the centerpiece of the 
First Amendment with the result that the free exercise clause may 
be implemented subject only to a strict “no-aid-to-religion” policy. 

History, law, and logic suggest that the establishment and the 
free exercise clauses are meant to be read and understood together. 
Therefore if a citizen or a federal taxpayer is to be granted 
standing to sue to protest a violation of the establishment clause, 
should not this right be extended to a similarly situated person 
who desires to protest the restriction of his own or another's free 
exercise of religion? It is no answer to say that federal courts have 
already recognized the right of plaintiffs to sue when their reli¬ 
gious freedom has been curtailed. The fact is that the Ervin- 
Cooper amendment would create a new statutory right to sue for 
persons whose cause of action would necessarily be based on the 
“no-aid-to-religion” interpretation of the establishment clause; in 
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fairness should there not be a similar right conferred on those who 
desire to assert that a certain governmental policy is not neutral as 
between religion and irreligion and, in fact, violates the free 
exercise of religion clause? 

There are several complex issues, not all of which have yet been 
clearly articulated, that must be resolved before the Supreme 
Court or the nation can have a comprehensive and consistent 
interpretation and harmonization of the twin guarantees regard¬ 
ing religion that are enshrined in the First Amendment. It may be 
that the central issue in the whole controversy about the advisabil¬ 
ity of federal aid to church-related schools could be phrased in this 
question: Does the granting of tax support exclusively to the 
public school amount to the “establishment” of a particular edu¬ 
cational and ideological orthodoxy with the result that such a 
policy actually infringes on the free exercise of religion of those 
parents and children who are conscientious dissenters from the 
orthodoxy of the contemporary public school? 

In this writer's judgment the creation of a special church-state 
court in the District of Columbia with jurisdiction to hear federal 
taxpayers' suits from all over the nation would not be wise or 
advisable. Such a tribunal would be an ill-advised attempt to 
precipitate the enunciation of policies which otherwise would be 
formed and fashioned in that case-to-case development of constitu¬ 
tional principles which, in every other area of public policy, has 
served the well-being of the American republic in so remarkable a 
way. 



WILLIAM LEE MILLER 


ORGANIZED RELIGION AND 
POLITICAL AFFAIRS 


The most quoted paragraph of the Supreme Court’s majority 
opinion in Everson v. Board of Educ .—the weighty New Jersey 
school bus case of 1947—says that the establishment of religion 
clause of the First Amendment “means at least this” and then 
proceeds to tell what that controversial clause “at least” means. 1 
Mr. Justice Black, writing the opinion, set down some now famous 
and often repeated words about not setting up a church, about not 
aiding one religion or even all religions (the most controversial 
phrase), about not preferring one religion to another, and so on. 
At the end of that important paragraph—the paragraph that sets 
forth the so-called Everson-McCollum doctrine 2 —there is a little- 
noticed sentence that reads as follows: “Neither a state nor the 
Federal Government can, openly or secretly, participate in the 
affairs of any religious organizations or groups and vice versa” 3 
[emphasis added]. What does that “and vice versa” mean? Does the 
“establishment of religion” clause mean that religious groups may 
not “participate in the affairs” of governments? The civil rights 
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2 Illinois ex rel. McCollum v. Board of Educ., 333 U.S. 203 (1948). 

3 330 U.S. at 16. 
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movement of the 1960’s has given this recurrent question a new 
importance. 

Of course Mr. Justice Black’s phrase may mean only that there 
shall be no formal participation of the church in state action, as 
for instance a bishop being ex officio a member of a cabinet or 
legislative body, or a law being enacted by a legislature solely 
because it has been endorsed by ecclesiastical authority. Plainly 
such official participation of organized religion in the affairs of 
state is ruled out of the American arrangement. In American folk 
wisdom, however, if not in the mind of Mr. Justice Black, the 
"‘vice versa” goes a good deal further than that obvious point, and 
applies also, in a confused and confusing way, to all activities of 
religious groups wherever they touch politics. 

Many Americans believe that the extralegal social morality 
reflected in the Constitution, if not the strict letter of constitu¬ 
tional law itself, restrains churches from taking positions on mat¬ 
ters of public policy. This is thought to be part of a doctrine of 
strict separation of church and state, to be found perhaps in the 
First Amendment. 

The Constitution, of course, does have a penumbra of moral- 
social implications that are not strictly matters of law but are 
nevertheless part of the guiding spirit of the nation; the citizens 
who opposed AI Smith’s or John Kennedy’s candidacy for the 
presidency solely because the man was a Roman Catholic, for 
example, were violating the spirit of the constitutional prohibi¬ 
tion of a “religious test” for office, even though they were doing 
nothing illegal. But is there, then, a similar extralegal social and 
moral rule in our American society that prohibits political par¬ 
ticipation on the part of organized religion? My answer is no. 
There are, indeed, certain proprieties and improprieties in the 
way organized religion should deal with public questions, with 
which we shall deal in a moment. The sweeping prohibition of all 
such dealing, however, does not accord either with the claims of 
the religions of the Bible, or with the norms and needs of Ameri¬ 
can free and pluralist society. 

The popular resistance to churchly participation in public 
affairs has been uneven and mixed; usually people approve of such 
participation when they agree with the position taken (then, they 
say, there is a clear moral issue) but resort to the sweeping phrases 
of disapproval when they disagree. John C. Bennett put it this 
way: 
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There has always been a good deal of talk about the 
Church's keeping out of politics, but most churches have had 
their own selection of political issues on which they have 
taken action. Sometimes Christian leaders criticize others for 
becoming involved in politics, but their chief objection is 
really that they have been on the other side. 4 

Many a sturdy midwestern and southern layman objects if his 
pastor mentions integration, nuclear weapons, or the war on 
poverty, but thinks the churches should get gambling or drinking 
outlawed. The same is true of non-religious appraisals of the 
politics of organized religion; secular liberals, for example, dis¬ 
dainful of much churchly moralism, take a different tack on the 
church's role in the Negro revolution. This kind of unconscious 
selectivity is at the heart of much of the argument. Dr. Bennett 
goes on to say: “There is a kind of political action that goes with 
such strong tides within the church that it is not noticed as 
political action at all. It is just behaving naturally!" 5 

But, although recourse to it usually coincides with disapproval 
of some particular item, there is nevertheless a general body of 
American opinion theoretically opposed to all churchly politics. 
This body of opinion is an American cultural phenomenon, now 
fading, tied in with other features of American culture that are 
being qualified and changed. 

The arguments or assertions that it features-that the church 
ought to stick to preaching the gospel; or that religion is a “private 
matter" not to be intruded into public affairs; or that the realm of 
the church is “spiritual" not temporal; or that it should deal with 
“individuals," not with institutions; or that the “separation of 
church and state" means churches ought not to “meddle" in 
politics; or that religion should “convert individuals" “one by 
one" who would then apply Christian principles to social affairs 
“on their own," and that when this happened social problems 
would “take care of themselves"—these arguments or assertions 
reflect individualistic, pietistic, voluntaristic notions both of reli¬ 
gion and of society that can no longer be sustained. 

They reflect not norms of the free society (and certainly not of 
biblical religion) but rather the individualistic and pietistic and 
moralistic background of American religious ideas, and antigov- 

4 Bennett, Christians and the State 269 (1958). 

5 Ibid. 
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ernmental and laissez faire traditions in politics and economics. 
They reflect a view of the individual as anterior to society, and a 
very large estimate of his capacity to change himself by an effort of 
will (a theme from the conversions and revivals), and a general 
disregard of collective, historical, institutional forces. One result 
has been a combination of high regard for religion with the 
assignment to it of a narrow compartment; its place is high, but it 
is supposed to stay in its place—dealing with “individuals,” and 
with strictly religious matters, and with “morality” too, but “mor¬ 
ality” in a restricted and individual sense. This outlook is the 
result of a peculiar religious and cultural and historical back¬ 
ground; as Americans come better to understand communal and 
institutional realities in other fields—economics, for example, and 
international relations—so should they also in the field of church 
and state. In fact, they are so doing in their increasing willingness 
to tolerate “breaches” in the “wall” between government action 
and religious organizations (in education and in the poverty pro¬ 
gram, for two examples). 

The correction of the individualistic cultural warp will mean 
not only greater acceptance of religious participation in politics, 
but also a less exalted and uncritical view of it when it happens. 
The crusading-moralistic ingredient in American religious history 
has meant that churchly interventions in politics have been both 
feared too much and discounted too little. The distance between 
ultimate affirmations of biblical faith and particular social policies 
has been underestimated; religious proclamations for their own 
part have claimed too much, but also opponents of particular 
actions have often imputed too high an implicit political claim by 
organized religion. It ought to be possible for clergymen and 
organized religious bodies to be “wrong” in politics. It may not be 
improper for a rabbi to run for the state senate; it is dubious, 
however, for him to claim that he will “speak for God” if he gets 
there. There ought to be greater permissiveness and acceptance 
and even encouragement, but less authority. Religious folk ought 
to enter politics for religious reasons, and have religious founda¬ 
tions for the claims of justice they try to serve there—but then to 
serve those claims in the give-and-take of a secular and a relativ¬ 
istic politics. 

Now the civil rights movement in the 1960’s has given this 
discussion a new life, seriousness, and visibility—a new cultural 
setting. “Organized religion” has a relationship to this issue and to 
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this movement that differs from its relationship to others, and it 
will be useful to spell out some of the differences. 

Organized religion in the civil rights movement has played a 
major role on a major issue. Many other public issues on which 
the churches have had important influence—parochial schools, 
gambling, prohibition, obscenity, Sunday closing, ambassador to 
the Vatican, birth control, euthanasia—have been rather special, 
often matters in which they had an institutional stake, often issues 
that can be seen as pure and individual “moral” questions, and, 
however significant intrinsically, not at the center of public affairs. 

But the Negro revolution obviously is a major political phe¬ 
nomenon and the churches' participation is a major fact in poli¬ 
tics. That has not been true of the religious pronouncings on other 
central public issues. Much of organized religion has long “taken 
stands” on large issues of the day—on foreign economic aid 
(churchmen were important witnesses before Congress in behalf of 
the Marshall Plan); on nuclear weapons and on all matters having 
to do with disarmament, war, and peace (one large wing of the 
churches was important in the large body of pacifist opinion in the 
1930’s); on the minimum wage, child labor, rights of unions to 
organize, and on all sorts of social, economic, and humanitarian 
issues. Occasionally churchly participation is a brief scandal, as was 
a statement by a World Affairs Conference on recognizing Red 
China in the 1950's. More rarely, a church action has had some 
direct public effect, as the Interchurch movement report on the 
steel strike of 1919 is said to have had in ending the twelve-hour 
day. Perhaps the Presbyterian letter against McCarthyism in 1954 
helped to end that phenomenon. For the most part, however, the 
churches—or rather a few social action spokesmen for the churches 
—have been but one minor part of the vast complex of pressure 
and opinion in which policy is made. It cannot be said on the 
recognition of labor unions and the right to strike, for example, 
that the churches were in the forefront in shaping a national 
moral concensus; in fact, despite some advanced social Christians, 
they probably lagged behind many other large parts of the com¬ 
munity. 

On equal rights for the Negro, on the other hand, and especially 
since 1960, the churches and a much larger part of the body of 
churchmen have played a leading role. (This is not of course to say 
they have done all they should have done or, certainly, that they 
have done it as soon as they should have.) This role of the 
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churches has been a visible fact in the community as a whole, and 
has altered many expectations on the part of the general commu¬ 
nity about the churches. It has been visible within the churches 
themselves, giving pastors and laity a new grip on the religious 
person’s social responsibility. From the emergence of a young 
minister as the leader of the Montgomery bus strike in 1955 
through the student Christian participation in sitdowns and free¬ 
dom rides to the march on Washington in 1963 and the Selma 
march in 1965, churchfolk have been a major part of the civil 
rights movement. Those who have taken part include a much 
larger slice of clergy especially and also of laity than are ordinarily 
a part of social action efforts. John Cogley wrote in The New York 
Times that “the clergy involved were not all young insurgents. 
. . . Among those who responded to Martin Luther King’s appeal 
for clerical marchers in Selma . . . were a number of middle-aged 
bishops, distinguished divinity school professors and sedate de¬ 
nominational chiefs.” In the passage of the Civil Rights Act of 
1964 strategists made the decision to have not demonstrations but 
rather visitations by clergy and churchfolk to Washington. The 
then Senator Hubert Humphrey is reported to have credited the 
churches with the passing of the bill, and at one point Senator 
Everett M. Dirksen is said to have struck his brow and exclaimed, 
“Oh, the clergy!” 

The civil rights movement has had the further distinguishing 
mark that the major faiths were involved in it together. The main 
and forward parts of the major faiths have had rather similar social 
views and tendencies in recent years. Pronouncements by the 
National Council of Churches and the positions of the Social 
Action Department of the National Catholic Welfare Conference 
are rather parallel on a great many issues of the day, and the 
underlying outlook is very similar. Many individuals in the social 
action field have crossed lines of the communions. The great body 
of the faiths, however, had not worked together in social programs, 
or much of anything else, until the civil rights program. Some 
issues of “social action” had, indeed, set them against each other; 
Protestants and Jews against Catholics over aid to parochial 
schools; Protestants against somebody or other over an ambassador 
to the Vatican; Catholics against Jews over prayer in the public 
schools and Christmas creches on the city green; Protestants 
against Catholics over birth control legislation. 

But the civil rights movement brought a sizable portion of the 
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‘‘three faiths,” a portion reaching far deeper into each than “social 
action” matters hitherto had done, onto the line (sometimes liter¬ 
ally) with each other. At the same time other developments, 
especially including the new burst of ecumenism within the Ro¬ 
man Catholic fold, were making for the “dialogue” between the 
faith groups. The civil rights movement of the 1960’s has become 
the first massive expression in action of the new relationship. 

Other recent instances of a revival of political action by reli¬ 
gious people arise at least in part from the changed atmosphere 
generated by the civil rights movement. More religious journals 
and clergymen took explicit positions in the Johnson-Goldwater 
election of 1964 than had done so for three decades at least; Chris¬ 
tianity and Crisis, United Church Herald (the official magazine of 
the United Church of Christ) and The Christian Century, for 
example, all made unusual, specific endorsements (they all en¬ 
dorsed Johnson). Characteristically they were more anti-Gold- 
water than pro-Johnson, and although many items in Senator 
Goldwater’s outlook ran counter to characteristic religious state¬ 
ments on social policy, still it is quite clear that his vote against the 
civil rights bill of 1964 furnished by far the strongest reason for 
explicit religious opposition to his candidacy. 

Present religious interest in other topical matters, the “war on 
poverty,” for example, and even the war in Vietnam, owes some¬ 
thing to the atmosphere generated by the civil rights movement. 
Of course there is a reciprocal relationship; the general revival of 
social idealism in the 1960’s has also helped the civil rights 
movement to prosper. A new chapter in religious social action in 
America has opened. 

Before asking what their relevance may be to this new develop¬ 
ment, let us list the usual negative points about church action in 
society. The undesirable features mostly reflect an impassioned 
and coercive moralism. Religion, claiming to deal with an ulti¬ 
mate loyalty, may then bring the force and emotion of such a 
loyalty into the relativities of politics. It may carry followers all 
the way from what they regard as wrong for themselves over to 
what they insist must be made wrong for all. We may sort out the 
objectionable elements (although in practice they usually occur 
simultaneously, and reinforce each other) into something like the 
following: (1) that churches use threats, pressure, and coercive 
short cuts to obtain a desired policy; (2) that they overextend the 
use of law to enforce morals (by now a very familiar point); and 
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(3) that they appeal absolutely to their own (religious) standards, 
whether shared by the community, or recognized by others, or not. 
Although the first two of these have been most often discussed, it is 
the third that seems more interesting and important. 

There is another standard objection, of a slightly different 
order: that, in the flush of moral enthusiasm, churches ignore 
relevant facts and distinctions; they overextend the “moral” com¬ 
ponent of political decision, to the neglect of factual, technical, 
and strategic considerations. This may be seen as their occupa¬ 
tional disease. 

In the usual instances to which objection is made all these 
elements are combined. In fact, it is not clear that any of these 
features is objectionable, except when combined with the others. 
But we can sort out the three main elements, and discuss each 
separately. 

(1) There may be something to be criticized when a religious 
group puts direct pressure on officials and legislators, with a 
disciplined constituency behind the pressure, and without having 
developed a broad public support. Instead of taking the longer 
way around to enter their understanding of the issue into the 
public argument and to try to persuade the public, religious 
leaders sometimes do this other thing: they coerce, threaten, use 
illegitimate pressure. Vote for God’s Lawl The illegitimacy is 
twofold: absolute demands of God tied to particular earthly poli¬ 
cies; the crowd of the devout brought by their devotion into line 
for a particular social program. The actual instances of this may be 
fewer than public officials, who tend to be quick to suspect 
religious persons, fear. But if public hospital administrators have 
received chilling visits from diocesan authorities, and if legislators 
have felt their arm twisted by Wayne Wheeler (leader of the anti¬ 
saloon league, who, if he had to choose, preferred legislators who 
drank wet but voted dry to those who performed in the opposite 
way), and if Mormon congressmen felt an implicit threat of 
Mormon voter retaliation in the letter from the Elders of the 
church urging them to vote against repeal of section 14b of the 
Taft-Hartley Act, then something outside the boundaries of legiti¬ 
mate behavior in a pluralistic democracy probably has occurred. 

But one may ask: May not much representation of strongly held 
positions, and much lobbying, be interpreted as an implicit threat 
of voter retaliation and group pressure? Should churches be re¬ 
strained from doing what is done by farmers, veterans, business- 
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men, and a thousand others? Yes and no. The churchly representa¬ 
tions have added elements, in that they are taken to reflect a claim 
higher and broader (and less negotiable) than self-interest, and 
more soundly based than opinion: fundamental moral principle 
grounded in religious faith. Just because they have a peculiar 
elevation and emotional power, religious communities ought to be 
particularly careful to use persuasion and not coercive short cuts 
in the democratic political process. Of course the breaking points 
in the continuum from persuasion to coercion are not always easy 
to find, and all politics involve some admixture of power with 
reason and conscience; however, when cynics overestimate the 
mixture, the churches—especially by method as well as teaching- 
should hold out for as large a role for reason and conscience as may 
be. 

(2) It is very often said that religious communities have an 
inclination to jump too quickly to the use of law for “moral” 
purposes. This is often alleged to be a characteristic of the Ameri¬ 
can culture at large; if so, no doubt the religious communities in 
the country bear a large responsibility for putting it there. The 
criticism of this characteristic has recently come especially from 
Roman Catholics like Father John Courtney Murray and has been 
applied to Catholic support for the birth control legislation in 
Connecticut and Massachusetts; support for such legislation is said 
to have confused a “sin” with a “crime.” (Sidney Hook, to cite a 
source from another side, said that argument in society is about 
moral evil, not about “sin,” and that religious groups should not 
ask the society to legislate with respect to “sin.”) 

It has often been pointed out that the collapsing of the distinc¬ 
tion between morals and law historically has been more character¬ 
istic of the Puritan and Reformed and Calvinist communities, and 
also of the sectarians, than of a distinction-making Roman Cath¬ 
olicism. Americans have not only a sectarian moralism and puritan 
background, but also an inadequate appreciation of the force of 
corporate entities; they therefore are inclined to err in relating 
morals to law now one way, now another. Plainly one ought to ask 
about a law not only the question of the goodness or badness of its 
objective in the abstract, but also about the shared moral consen¬ 
sus in the community, the effectiveness of the law toward the 
desired end, and its enforceability—in other words questions about 
its appropriateness as law, and its use to achieve the common good. 

(3) Churches too often appeal only and absolutely to their own 
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standards, and not enough to shared community standards. This 
was notoriously the case in the instances of prohibition and of 
birth control. The respective churchly supporters held to moral 
convictions that were peculiar to themselves almost exclusively; 
and they worked to see these convictions enforced in law and 
policy on the community as a whole. Vast stretches of Catholic, 
Jewish, secular, and continental Protestant Americans emphati¬ 
cally did not share the Baptist-Methodist-rural dryness, and al¬ 
most nobody else now shares the Roman Catholic position on 
birth control. When these matters are made the subject of law, by 
officials and legislators fearful of bishops, preachers, and a religious 
bloc, then the great body of the public feels that it has been 
coerced, that it has been imposed upon and pushed around, that it 
has been dealt with improperly. 

It is instructive to note changes in some Roman Catholic action 
on birth control; Cardinal Richard J. Cushing recently said that 
the church would present to the public its arguments on the moral 
side, but not—as it had done in the past—agitate to support the 
Massachusetts anticontraceptive law; a lawyer speaking for the 
National Catholic Welfare Conference against governmental birth 
control programs used arguments based on past Supreme Court 
decisions rather than moral theology. 

But can the religious person accommodate his genuine moral 
convictions to some broad consensus? What about the religious 
witness in a totalitarian country? What about the absolute and 
transcendent dimension? Must not the religious person “obey God 
rather than men?” Isn’t the implication of the advice here given 
relativistic? 

To answer the last question: no, only provisionally relativistic, 
as Reinhold Niebuhr once put it—the provisional relativism of a 
pluralist democracy, which does not of course rest truth or good¬ 
ness on majority votes, but which does determine policy (within 
certain constitutionally imposed limits) in that way. Where the 
policy in general is open, healthy, and democratic, where govern¬ 
ment is grounded in consent, and religious groups have the oppor¬ 
tunity to shape the content of that consent, where citizens who 
know the majority to be wrong are free to persuade fellow citizens 
and make a new majority, then their primary political role should 
be to shape and persuade the public, not to pressure magistrates 
without having done so. 

This is not to say, of course, that there may not be occasions 
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when the religious communities must make an appeal to a tran¬ 
scendent standard that they perceive to be lacking in the society in 
which they live. In such a circumstance, however, the relation to 
law and politics is a different one than is ordinarily the case in the 
United States. In our situation—in contrast to totalitarian, closed, 
and repressive societies—the religious communities have the op¬ 
portunity to shape the moral consensus upon which law can then 
be built; therefore they should pass through the intermediate 
stage—so to speak—of the moral consensus, on their way to the 
making of policy and enactment of law. 

Now let us ask whether these guidelines on churchly participa¬ 
tion in political affairs are violated by the religious contingent in 
the civil rights movement. Segregationists and some conservatives 
believe that they are; not surprisingly, I believe that they are not. 
But why not? Certainly many white Americans—not only in the 
south—feel imposed upon and coerced by morally impassioned 
clergy pressing action for Negro rights, by marchers in southern 
cities, campaigners in northern city halls, sit-inners, wade-inners, 
pray-inners, freedom riders, freedom party workers. “We’ve had it 
up to here,” said one laywoman. What is the difference between, 
say, the moral-political action of churches with respect to prohibi¬ 
tion—of which most readers of these words probably disapprove— 
and the moral-political action of churches in the civil rights 
movement—of which most readers of these words approve? 

One difference has to do with the third point: the moral 
conviction to which appeal is made by civil rights people is an 
unmistakable part of consensus of the society. The churches are 
not appealing to a moral position peculiar to themselves, rejected 
by much of the community, but rather to the clearest implication 
of the society’s own very widely shared ideals. 

The belief in human equality, or rather the attack on any 
categorical human inequality, is not only perceived to be part of 
the normative content of the major religious groups, and held in 
common by large numbers of serious persons in all of them, but is 
also a plain part of the “American creed.” Even the segregationist 
who is an American feels a conflict between his prejudice and the 
mores of his region, and the beliefs he is taught as an American 
citizen. In contrast to the citizen of the Union of South Africa, for 
example, the American racist has a conflict within himself. 

The religions of the Bible helped to shape, no doubt, the 
equalitarian understanding that now presents itself as part of the 
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American democratic ideal. It may have arisen historically out of 
some combination of Stoic and Christian ideas. More immediately, 
as the introductory chapters of Gunnar Myrdal’s The American 
Dilemma suggest, it has been formulated out of some combination 
of Christian and Enlightenment ideas. It is an ideal of the demo¬ 
cratic, American society; the religious communities helped to put 
it there, but now it's there. When the churches appeal to it they 
are not imposing something not understood by the community at 
large, but helping to bring out what the community itself at its 
best knows it believes. 

The striking down of racial segregation, then, is a more appro¬ 
priate subject for law and governmental action than prohibition 
(although alcohol is clearly a fit subject for regulation). Why? 
Because in the case of Negro rights there is an unmistakable 
problem of justice: of the relationship between two conflicting 
claims of rights. There is a coercive social pattern, created to a 
considerable degree by previous law, in which one must choose 
between claims made by two neighbors. When the white segrega¬ 
tionist claims that he is being shoved around and imposed upon by 
a law trying to enforce morals, just in a way that drinkers were by 
prohibitionists, he leaves out of account his fellow citizen, the 
Negro. In the case of prohibition there was no victim, at least to 
the extent that the Negro is victim of segregation; in the case of 
the relations of the races, there is coercion and injustice in contrast 
to prohibition. On Negro rights the conscientious person faces not 
another citizen alone whose moral judgment he rejects, but two— 
the white segregationist and the oppressed Negro. It is a situation 
often requiring the force of law—law to make the right of franchise 
real, to allow participation in public facilities, to give equal access 
to education, and So on. The law in fact acts here often as much by 
way of release as by coercion, putting its weight on the side of the 
ones who voluntarily would want to do right but who are re¬ 
strained from doing so by social coercion. 

Then, too, the methods employed by religious persons in the 
civil rights movement have not rested solely on the massed power 
of aroused religious communities, but on a broadly based move¬ 
ment, and on efforts to persuade, or rather to make action fit the 
moral conviction of which most of the community has already 
been persuaded. Thus there are the vigils, marches, demonstra¬ 
tions, and other acts which appeal to conscience. A conscience on 
this issue—American, democratic, and human—is present in the 
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community at large to which appeal can be made. A marching 
nun, it is reported, was challenged by an angry southerner: “What 
are you trying to do to the white race?” he asked. “Educate it,” she 
replied. 

Having said all of this is not to deny that there are some applica¬ 
tions of these restrictive guidelines to the churches' action in civil 
rights. There may be particular actions and attitudes that partake 
of the faults critics find in churchly politics—self-righteousness, 
absolutism, inattention to complexity, a too quick willingness to 
coerce. Sometimes the clergy and religious folk are the most 
unwilling to grant the moral complexity, for example, of the 
“guilt” for racial segregation, and of programs to root it out. Some 
have been unclear about the relation of morals to law in the 
struggle; sometimes they seem too quick to apply the full moral 
indignation directed at racial prejudice and racial discrimination 
against any opposition to any civil rights proposal. 

Having done our duty and indicated negative ground rules 
restraining religious social action, let us now add that they are 
only one side of the problem. The larger problem is not to restrain 
but to encourage the religious interest in politics and social order. 
The American tradition restraining churchly politics certainly 
does not mean that the religious conscience should be separated 
from matters of social order, nor does it mean that that conscience 
should be denied corporate expression. 

Although of course the primary role of the religious institution 
is to relate men in faith to God, and the secondary role of the 
religious institution is to help shape moral men in general, neither 
of these prior works of the church will be done adequately if there 
is no attention to the concrete tangle of controverted decisions of 
the day. Men are not trained to be responsible moral agents simply 
by generalities about goodness. And if biblical faith requires 
attention to politics, so does the free society. The free society does 
not work unless there are in it men who use the freedom it affords 
for a positive search for justice and the good society. Democracy is 
not what it should be unless there are democrats—unless there are 
men who use the democratic instruments in behalf of a common 
life that is good. The free society requires responsible men. The 
democratic polity requires an effort to understand what justice 
and freedom mean in the situation of the day. 

Democracy does not come into being just with its external and 
in part negative form; with the protection of individual rights and 
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the formal structure of majority rule. For democracy to be real 
these forms must be given content by the positive action of 
citizens. Men must see that their rights also involve duties, and 
that rule by consent requires the positive effort to give discrimi¬ 
nating and morally earnest consent. 

No constitutional form guarantees a free society without habits 
and practices built into the people who will use it. One of the 
chief shapers of the moral substance that democracy requires has 
been the church. We are not over-supplied with sources of critical 
moral judgment, of appraisal of our common life in terms of other 
than conventional received notions or self-interest. The religious 
communities in the United States have been in fact a major shaper 
of the substance of the political attitudes and values that have 
made our nation a working, free society. The churches have taken 
new steps in the 1960’s that show they will continue to do so. 



ALBERT C. SAUNDERS 


BIRTH CONTROL: THE ISSUE AND 
THE REALITY 


The year 1965 saw the shaping of a major public debate in the 
United States over conflicting Christian ethical approaches to the 
issue of birth control. Medical scientists, sociologists, and demo¬ 
graphers, and the personnel of certain governmental and private 
agencies have watched with some foreboding as the thunderclouds 
of this debate have formed, but they have not been deterred from 
pursuing their own research and assistance programs in the volun¬ 
tary deferment of human reproduction. 

In fact, it may well be that, as in several other fields, the pace of 
science and technology, as well as the evolution of public policy 
and attitudes, will outstrip the ability of Christian communions to 
grasp the significance of the physical and psychological accom¬ 
plishments which confront them. 

The debate on birth control may bear its own fruit of a 
movement by religious communions to a new, richer level of 
understanding and mutual respect. But this will only occur when 
the participants in the debate are willing to undertake an ob¬ 
jective assessment of their own positions, which in numerous 
instances have been progressively modified, or are inherently 
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contradictory, or are recent emanations lacking substance in theo¬ 
logical and ethical tradition. 

This article discusses primarily the American Roman Catholic 
position on the subject of birth control (or “family planning” or 
“responsible parenthood”) in 1965. Attention will also be given 
to the new factor of positive governmental concern over the 
specter of rapidly multiplying peoples, evident in a particular bill 
before Congress on which the religious debate over population 
control could be centered in 1966. The significant Supreme Court 
decision striking down the Connecticut ban on contraceptives will 
also be reviewed. 


I 

Roman Catholic opinion on birth control is no longer the 
“elaborate formal garden” that Richard Fagley described in 
I960. 1 Indeed, in oversimplified schematic outline it is akin to the 
threefold division within the papal commission, appointed in 1964 
to study the issue, as described by John Leo: “Those who feel that 
no contraceptive is inherently immoral, those who argue that all 
contraceptives are immoral, and those who, for various reasons, 
believe the pill but not other contraceptives can be reconciled 
with traditional Catholic teaching on marriage.” 2 

For the Protestant to understand the Roman Catholic internal 
debate over birth control, he must first understand the place 
accorded natural law and the doctrinal authority of the Catholic 
church. He must then go back to the primary theologians cited in 
this debate, Augustine and Thomas Aquinas, being cautioned 
about the particular situations or heresies that these men were 
addressing. He would then be able to leap ahead to the major 
encyclical on the subject, Casti connubii, issued by Pius XI in 
1930, and subsequent statements by Pius XII, along with relevant 
sections in the Code of Canon Law. As he struggles through the 
maze of the current debate, the Protestant will be impressed by 
what parts of the writings of church fathers and of papal encycli¬ 
cals are and are not quoted in defense of conflicting positions. 

Natural law, viewed as antecedent even to all ecclesiastical law, 
is the foundation stone upon which Roman Catholic conservative 
exponents base their opposition to birth control measures. The 


1 Fagley, The Population Explosion and Christian Responsibility 189 (1960). 

2 Leo, Rethinking Birth Control, Christianity and Crisis, July 26, 1965, p. 160. 
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law of nature that condemns birth prevention has been outlined 
best in a summary of Catholic doctrine edited by Canon George D« 
Smith: 

The most universal and most elementary test in distinguish¬ 
ing between moral good and evil consists in determining 
whether a human faculty is being used in a natural manner, 
and in subordination to its natural object. . . . No amount 
of good intention, no wealth of pressing circumstances, can 
ever justify an action which is bad from its object. . . . [T]he 
frustration of the natural purpose of the act of generation is 
immoral; the immorality consists in gratifying sexual pleas¬ 
ure while frustrating the object of the act. 3 

Protestants reject outright the premise of this natural law as 
simplistic, as well as the interpretation of the purpose of marriage, 
which is also based on this natural law. It should be noted that 
Catholic doctrine, while historically seeing the primary end of 
marriage as the procreation of children (based on the strictures of 
Augustine), in the scholastic period appended a second primary 
purpose, namely, the education of offspring. In recent decades 
there has come about a more liberal attitude toward birth regula¬ 
tion by means solely of the rhythm method. But even though 
canon law speaks of the secondary end of marriage as “mutual aid 
and the avoidance of concupiscence” (Can. 1013, #1), the spiri¬ 
tual or “sacramental” concept of marriage, strongly supported by 
Protestantism, has only rarely received due consideration by Cath¬ 
olic writers in recent years. (Casti connubii, paragraph 24, how¬ 
ever, has provided clear support for such a position: “This mutual 
inward molding of husband and wife, this determined effort to 
perfect each other, can in a very real sense ... be said to be the 
chief reason and purpose of matrimony, . . . the blending of life 
as a whole and the mutual interchange and sharing thereof.”) 

As to the natural law on human reproduction, it is sufficient to 
quote the comments of certain prominent writers, both Catholic 
and Protestant. Louis Dupr6 has said that the trouble with the 
natural law argument against birth prevention “is that it identifies 
man’s biological nature with his human nature . . . which is also 
psychological and spiritual.” Dupre speaks of the “subordination 
of the physiological processes of nature to a higher and spiritual 

3 Smith, 1 The Teaching of The Catholic Church 1089-90 (1958). 
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end-charity.” 4 Richard Fagley has commented in the same vein 
that “any conscious limitation is ‘unnatural' from the perspective 
of subhuman life, but the issue is seen quite differently from the 
perspective of human nature, the nature of two become one, the 
realm of freedom and responsibility.” 5 6 Reinhold Niebuhr relates 
sexual intercourse to the “psychosomatic unity” of man: 

[EJvery physical function and impulse is subject to endless 
transmutations in the person. Between marriage partners 
who truly love each other sex inevitably becomes a sacrament 
of loving self-giving. . . . [T]he basic condition and expres¬ 
sion of man's psychosomatic unity cannot be inherently evil. 

For sex shares the potentiality for both good and evil, for 
creativity and destruction, that is evident in the whole of 
man's finite creativity. 0 

Arnold Toynbee, in assessing the problem of world hunger, has 
provided a devastating commentary on the “law of nature.” He 
sees “the crucial obstacle to the abolition of hunger” as a “vein of 
perversity in human nature, ... an irrational and immoral re¬ 
sistance to acting in accordance with the light that is given to 
us ... by our distinctively human faculties of reason and con¬ 
science.” Thus: 

While we have triumphantly domesticated so many other 
species of living creature, we have improvidently left our own 
species in a state of [unregenerate] nature in this vital matter 
of reproduction. We have continued to breed up to the limit 
with a lack of control that we have never dreamed of allow¬ 
ing to our domesticated animals and plants. Our self-imposed 
penalty has been to continue, with very few exceptions, to 
live in nature's way—to live, that is, just, and only just, 
above the starvation line—in spite of our unique human 
achievement of creating a manmade abundance of food. 7 

The divine command to “be fruitful and multiply” (Gen. 1:28, 
9:1), employed by Catholic writers (as well as Protestant author- 

4 Dupr6, Population and the Moral Law, Concern, May 15, 1965, p. 5. 

5 Fagley, A Protestant Consensus on Responsible Parenthood, Concern, May 15, 
1965, p. 10. 

6 Niebuhr, Christian Attitudes toward Sex and Family, Christianity and Crisis, 
April 27, 1964, pp. 73, 75. 

7 Toynbee, Man and Hunger: The Perspectives of History, quoted in 109 Cong. 
Rec. 18240 (1963). 



208 ALBERT C. SAUNDERS 


[1965 


ities of an earlier day) against birth control, cannot be given 
extended treatment here. 8 Biblical scholars will readily recognize 
that the error of “proof-texting” is committed here, and that 
account must always be taken of the context of the passages and 
the historical situations (including Hebrew customs and beliefs) 
to which these injunctions were addressed. They know that other 
Old Testament motifs which receive greater attention in the New 
Testament—such as “become one flesh," emphasizing the impor¬ 
tance of the marriage relationship itself in the divine purpose, or 
counseling the provision of a stable home atmosphere for children 
and their proper upbringing (part of the motifs of fatherhood and 
stewardship)—deserve equal consideration. Indeed, the “increase 
and multiply” passages themselves were not only an injunction, 
but antecedently a divine blessing contingent upon keeping the 
commandments of God. 


II 

When we consider, however, that section of Roman Cath¬ 
olic opinion in the United States which resists both further lib¬ 
eralizations in approved procreative deferment techniques beyond 
the rhythm method and governmental promotion of birth control 
information and assistance programs, we discover an entirely new 
dimension in the arguments put forward. This dimension is a non- 
theological superstructure built upon the Catholic tradition. It 
appeals to constitutional law (civil liberties) and questions the 
ultimate intent and effectiveness of governmental and privately 
sponsored birth control programs, as well as the soundness of the 
information on which the need for these programs is predicated. 

This new dimension cannot be understood without a brief 
review of two events in 1965, which crystalized its arguments. One 
historic event was the decision of the United States Supreme Court 
in Griswold v. Connecticut .° The other development was the 
introduction on April 1, 1965, by Senator Ernest Gruening, of 
S.1676, a bill proposed to coordinate population control research 
and information programs of the executive branch of the federal 
government and to prepare for and hold a White House confer¬ 
ence on population. 

In Griswold v. Connecticut the Supreme Court held invalid a 


8 For a detailed exegesis see Fagley, op. cit. supra note 1, passim. 
0 381 U.S. 479 (1965). 
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Connecticut statute making the use of contraceptives a criminal 
offense. The Court, in a 7-to-2 opinion, saw this law as an uncon¬ 
stitutional invasion of the right of privacy of married persons. The 
importance of the decision was not that it held an anti-birth 
control law invalid, but rather that the Court asserted an implied 
right of privacy to be guaranteed by the Constitution. 10 This view 
makes the case a hallmark decision in the history of American 
constitutional law. The “higher law” dimension of this view 
suggests the revival of a natural law principle. 11 

The Court was not without guidance in coming to its deci¬ 
sion. 12 But different rationales were employed in the majority 
and concurring opinions. Mr. Justice Douglas, repeating his dis¬ 
senting view in the earlier Poe case that the statute worked a 
denial of the due process guarantee of the Fourteenth Amend¬ 
ment, wrote the Court's opinion finding a marital right of privacy 
in “emanations” of privacy-related provisions of the Bill of Rights 
(First, Third, Fourth, Fifth, and Ninth Amendments). He found 
that these amendments have “a penumbra where privacy is pro¬ 
tected from governmental intrusion.” 13 Douglas distinguished a 
law forbidding the use of contraceptives from one regulating their 
manufacture or sale, and saw the former as “having a maximum 
destructive impact upon [the marriage] relationship.” 14 

Mr. Justice Goldberg, joined by Chief Justice Warren and Mr. 
Justice Brennan in a concurring opinion, preferred to stress the 
due process clause of the Fourteenth Amendment, and especially 
the Ninth Amendment, as protective of the fundamental right of 
privacy in the marital relation, “implicit in the concept of ordered 
liberty,” and violated by the Connecticut law. Mr. Justice Gold- 


10 It should be noted that appellants purposely set the stage for their arrest and 
conviction in a manner which would prevent the Supreme Court from ruling that 
the case was not a justiciable controversy, thereby avoiding any constitutional ques¬ 
tion. Cf. Tileston v. Ullman 318 U.S. 44 (1943); Poe v. Ullman, 367 U.S. 497 (1961). 

11 This point was explicitly made by Roscoe Pound (p. iii) in his introduction to 
an influential book on the subject one decade ago, Patterson, The Forgotten Ninth 
Amendment (1955). The author urged that the Ninth Amendment be used to 
protect unspecified “natural and inalienable rights." Id. at 4. 

12 See Redlich, Are There “Certain Rights . . . Retained by the People ”? 37 
N.Y.U.L. Rev. 787 (1962); Poliak, The Supreme Court, 1962 Term, 77 Harv. L. 
Rev. 62 (1963) (discussion of Schempp case); Beaney, The Constitutional Right to 
Privacy, 1962 Supreme Court Review 212 (Kurland, ed.); Comment, 49 Cornell 
L.Q. 275 (1964); Griswold, The Right to be Let Alone, 55 Nw.U.L. Rev. 216 (1960). 
See also 138 A.L.R. 22, 168 A.L.R. 446, 14 A.L.R. 2d 750. 

13 381 U.S. at 483. 

14 Id. at 485. 
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berg accepted the qualification, however, that “where there is a 
significant encroachment upon personal liberty, the state may pre¬ 
vail only upon showing a subordinating interest which is com¬ 
pelling.” 15 In separate concurring opinions Justices Harlan and 
White would rest the decision on the due process clause alone 
without any reference to one of the first nine amendments. 10 

Justices Black and Stewart dissented, stating that the statute 
violated no provision of the Constitution, even though the law was 
“offensive” and “uncommonly silly.” Mr, Justice Black rejected 
the concept of a constitutional right of privacy, and his “literal¬ 
ism” has been the subject of much commentary as indicative of a 
“conservative” turn toward judicial restraint. The Court's declara¬ 
tion that the Fourteenth Amendment's due process clause in¬ 
corporates not only the rights enumerated, but also those implied, 
in the Bill of Rights, will be the major issue debated in coming 
years. It is noteworthy that only Mr. Justice Black pinpointed the 
principle of “natural justice” (which he rejected) as being the 
implicit foundation of the majority opinions, and only Mr. Justice 
Stewart mentioned the religious aspect of the question and then 
merely in a footnote. 

On the basis of the Griswold decision, American Catholic oppo¬ 
nents of governmental intrusion into the area of birth control 
have constructed an entirely new case. The primary advocate is 
William B. Ball, general counsel to the Pennsylvania Catholic 
Conference, an agency jointly created by the eight Roman Catho¬ 
lic dioceses of Pennsylvania. Because of his candor. Ball is well 
thought of by Protestants specializing in issues of church-state 
relations connected with federal and state laws and policies. 

What Ball has accomplished is a unique reinterpretation of the 
Griswold decision. This reinterpretation asserts that the Court's 
meaning was that government should be neutral about the birth 
control issue, since it should never impinge upon the right of 
marital privacy, irrespective of the strain on the general welfare 
caused by population growth. This interpretation either involves a 
rejection of the suggestion in Mr. Justice Goldberg's opinion that 
the right of marital privacy may have to give way before a more 
compelling state interest or rests on the assumption that popula¬ 
tion growth will never pose a compelling threat to the public 

15 381 U.S. at 491, quoting from Bates v. City o£ Little Rock, 361 U.S. 516, 524 
(1960). 

10 381 U.S. at 499; id. at 502. 
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welfare that must be met by a program of government-supported 
birth limitation. Thus, Ball finds an unconstitutional invasion of 
privacy both when there is state action prohibiting birth control 
services for married couples and when there is state action intrud¬ 
ing these services upon them, even on a voluntary acceptance 
basis. 

The outline of Ball’s argument may be constructed from his 
testimony before the Subcommittee on Foreign Aid Expenditures 
of the Senate Government Operations Committee on August 24, 
1965. This subcommittee, chaired by Senator Gruening, held 
hearings intermittently from June through September, 1965, on 
the aforementioned bill introduced by the senator to deal with the 
serious problem of population growth in the United States and 
particularly in the underdeveloped nations of the world. 

Ball did not question “an expanding role for government in the 
care of people, the need vigorously to use public resources to 
promote health, to relieve poverty, to stimulate learning, and to 
help emerging nations to a better economy and more stable 
order.” “Yet,” Ball warned, “these things are not ends in them¬ 
selves, to be achieved at any cost. ... At every moment must be 
kept in mind the inseparableness of social progress with individual 
freedom.” 

Ball listed four “guideposts for the protecting of personal lib¬ 
erty,” which he felt had been set up by the Supreme Court in a 
series of cases. The first guidepost is “freedom from unreasonable 
governmental inquiry.” Ball granted that “we willingly accept a 
great deal of information-taking by government today” in order 
that government may “act responsibly and efficiently.” But he saw 
a trend (perhaps not completely clear) in recent Supreme Court 
decisions to define with greater precision what degree of govern¬ 
mental inquiry is “reasonable.” 

The second limitation upon governmental programs for social 
progress is “the right of privacy.” Here Ball explicitly mentioned 
the Griswold decision, seeing this limitation as an absolute. He 
particularly commended Mr. Justice Goldberg’s opinion, which he 
interpreted as decrying “the slightest experimentation [by states 
through legislation] in the area of the personal rights of citizens.” 
Unfortunately, this is a greatly oversimplified interpretation of a 
statement 17 in which Mr. Justice Goldberg rejected Mr. Justice 


w Id. at 492. 
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Stewart's claim that such “experimentation" should be permitted 
where there is no specific or stated constitutional prohibition in 
the relevant subject area. In short, Mr. Justice Goldberg was here 
speaking to Justice Stewart's denial that a “right of marital 
privacy" could be read into the Constitution. He was not address¬ 
ing himself to whether such a right was an absolute. As was noted 
earlier, 18 Mr. Justice Goldberg explicitly recognized that there 
might be cases in which a “compelling" state interest would over¬ 
ride personal liberty. 

Ball's third guidepost is “concern for the weaker members of 
society." He included in this category the criminally accused, the 
alien, the Negro, and the poor—especially the latter two—whose 
rights may easily be violated. Ball saw this concern for the Negro 
and the poor developing as the result of changed public attitudes— 
a recognition of their dignity, as contrasted with a paternalistic 
attitude by previous generations. But we must ask just what does 
this recognition of the dignity of the Negro and the poor entail? 
Does it mean only that they should never be “coerced” by gov¬ 
ernment in violation of their “rights"? Or does it mean instead that 
government should express a positive “concern" for the protection 
of their dignity and rights through programs designed to further 
their self-betterment? Ball would probably say “yes" to both ques¬ 
tions, but in so answering he would undermine his governmental 
neutrality thesis regarding birth control programs that can assist 
the self-development of disadvantaged families. In fact, this is not 
an either-or issue. The real question is how government can aid 
the Negro and poor without “coercing" them. 

The above comments speak directly to Ball's fourth guidepost: 
“freedom from governmental coercion of mind and conscience." 
Here Ball sought to strengthen his governmental neutrality prin¬ 
ciple by noting that in the Supreme Court decisions on prayer 
and Bible-reading in the public schools, coercion was found to be 
inherent in the child-state relationship, despite the passive role 
of the state, the benefits to the child and society, and exemption 
through non-participation. Regretfully, Ball's extension of this 
finding into the area of governmental support of birth control 
information and assistance serves only to obfuscate the issue. 

Ball did add two commendable principles of constitutional 
protection to these four guideposts: “government may act . . . 


18 Supra, text at note 15. 
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only within the confines of the most plainly stated principles,” and 
governmental action in matters closely involved with personal 
liberty must have a firm rational basis and be necessary. 

Ball then turned in his testimony to Senator Gruening’s bill, 
and it would be well to do the same here. S.I676 can perhaps be 
described as a “mild” bill. Basically, it provides for the creation in 
the Department of State of an office for population problems, 
supervised by an assistant secretary for population problems, and a 
similar office in the Department of Health, Education and Wel¬ 
fare, supervised by an assistant secretary for health, medical serv¬ 
ices, and population problems. It is obvious that the former office 
would be concerned with world population problems (particularly 
in the underdeveloped nations), whereas the latter office would 
deal with domestic issues of population growth. 

The new assistant secretary of state would (1) develop and 
coordinate the United States positions on the international aspects 
of population growth; (2) maintain contact with, and seek assis¬ 
tance from, scientific organizations, philanthropic foundations, 
and other public and private agencies, groups, and individuals 
working on world population problems; (3) make policy recom¬ 
mendations in the field of population growth to appropriate 
officials of the government; (4) utilize demographic attaches in 
United States embassies, as well as the services of the United States 
Information Agency; (5) maintain current data on all foreign 
population programs; (6) inform United States diplomatic per¬ 
sonnel and interested government officials of world population 
growth data and related United States programs; (7) recommend 
areas wherein demographic research may be more effectively util¬ 
ized; (8) inform other countries of financial aid available in the 
United States for those conducting studies on demographic and 
related problems; (9) upon the request from governments of 
foreign countries, inform and assist their medical and scientific 
authorities on medical and other aspects of population growth 
problems; and (10) report annually to the President and Congress 
on (a) programs by foreign governments on population problems, 
(b) United States programs and participation in conferences on 
world population problems, and (c) activities, needs, and develop¬ 
ments in international population growth problems. 

In short, the new assistant secretary’s duties would be to coordi¬ 
nate United States policy, collect and disseminate information, 
maintain liaison with public and private agencies and personnel. 
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assist foreign countries upon official request, and recommend new 
areas of research and assistance in dealing with problems of inter¬ 
national population growth. 

The same pattern of functions is described at the domestic level 
in modified form for the new assistant secretary for health, medical 
services, and population problems, working in the department of 
Health, Education and Welfare. 

Finally, the bill provides for a White House conference on 
population to be called by the President in January, 1967, which 
is to develop recommendations for further research and action on 
population problems. The conference is to be planned and di¬ 
rected by the Secretary of Health, Education and Welfare. The 
findings of this conference, composed of professional and lay 
people, are to be reported to the President and made available to 
the public. State conferences are to precede the White House 
conference. Funds for the implementation of the provisions of the 
bill are authorized, but the amount is not stipulated. 19 

Ball commented that if the Gruening bill were limited to study 
and research on population growth problems, “withot intrusion 
by representatives of our nation upon the sensibilities and customs 
of other national communities, it is desirable that . . . [such 
study and research] be pursued.” Ball noted, however, that sup¬ 
porters of the bill seemed to envisage its provisions as going 
beyond study and research; and he puzzled over vague verbs in the 
provisions on how to approach population growth problems—such 
as “effectively to deal with,” “assist,” and “cope.” He was dis¬ 
turbed by the coupling of a reference to population “control” 
with one to “problems of population growth” in the bill’s lan¬ 
guage. This suggested to him, in the absence of language to the 

There is substantial reason to suspect that if there is no direct support from the 
administration or from the general public, the Gruening bill will be a dead issue by 
the time Congress adjourns in 1966. First, it should be noted that hearings were 
being held by a subcommittee of the Senate Government Operations Committee. 
This committee decides which federal agency will be entrusted with a particular 
area of responsibility. And there is covert evidence to suggest that existing federal 
agencies having portfolios on population growth problems will not want to give 
them up or yield to higher bureaucratic oversight. (The same is true, in the latter 
instance, of agencies or desks that would have to see work in this subject-area 
impinge upon their present spheres of responsibility.) The administration has been 
wary of moving further in the area of birth control, and the solidification of 
American Roman Catholic resistance could thus scuttle the Gruening bill. Other 
problems, relating to the language of the bill, are discussed in the subsequent text of 
this article. No discussion of current U.S. programs in the provision of birth control 
information has been included in this article due to space limitations. 
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contrary, that only "control,” broadly interpreted, is the answer to 
“growth.” He concluded that “S.1676 is, plainly and simply, a bill 
for the establishing of a domestic and international birth control 
program and for the creating of permanent federal governmental 
organs for the carrying out of the same.” 

Identifying “birth control” as referring primarily to “con¬ 
traception,” which he would oppose, Ball drew a sharp distinction, 
in discussing the use of public power and funds, between research 
on population growth and the provision of birth control services. 
Here he reflected the Rubicon that many Roman Catholic officials 
and writers dealing with the birth control issue will not cross. A 
second distinction made by Ball applies to education and con¬ 
traceptive materials provided by privately supported agencies, 
whose freedom to get their ideas “accepted in the competition of 
the market” would have legal protection, as contrasted with the 
use of public power and funds for such functions. Ball opposed this 
public intervention, particularly where birth control services are 
offered to the poor, because “coercion necessarily results and viola¬ 
tions of human privacy become inevitable.” What Ball avoids men¬ 
tioning is that private family planning agencies lack the financial 
resources, personnel, and coordination to have anything more than 
a minimal impact upon those segments of American society, as well 
as upon entire populations of underdeveloped nations, where the 
rate of population increase is highest and the associated problems 
of misery, family instability, and hopelessness are greatest. It is 
doubtful, however, that Ball would accept even the compromise of 
partial financial support for private agencies being provided by 
the federal government through international organizations and 
state governments. 

Inconsistencies in Ball’s terminology suggest, however, that his 
second distinction would negate even the public policy which he 
favors in the first distinction. He begins by raising serious doubts 
about “the use of the public power as the sponsor of birth control 
services.” This appears to leave the door open for public programs 
of research on population growth problems. But then he speaks 
against the use of public power for education in birth control (as 
well as for the establishment of clinics and the furnishing of 
contraceptive materials). The resulting question, which he does 
not consider, is: At what point does “research” become “educa¬ 
tion”? 

Research upon population growth problems, as well as recom- 
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mendations on birth control techniques that inevitably flow from 
this research, must bear the stamp of “education.” There is only a 
difference of degree between this form of education and that of 
instruction on birth control techniques (which is what Ball and 
other writers usually mean by “education”). Governmental re¬ 
search on the rapid rate of population increase will “educate” the 
general public on the need for birth control measures as one of the 
answers to the problems related to this increase. And an educated 
public will more and more view governmental support of volun¬ 
tary birth control programs as rational, necessary, and compelling. 

Nevertheless, Ball does raise serious questions on the working 
out, if not the original intent, of the Gruening bill. We may take 
sharp issue with his conclusion on what the bill really is, but we 
cannot ignore the possibility that legislation enacted by Congress 
can become what Executive officials, in spelling out administrative 
rules, want it to be. There is ample precedent warranting the 
raising of this warning signal. 

It is quite true that while the sense of the Gruening bill appears 
to be coordination of existing policies, information gathering and 
dissemination, and recommendations (only) for new programs of 
research and "assistance,” much more could be read into this 
interpretation. Beyond this, it is a commonplace that once the 
door is opened for federal programs in a particular area on a 
limited scale, more aggressive programs will follow. This is not 
conservative carping, but rather plain fact with historical verifi¬ 
cation. 

Yet this fact of government life should be understood as neu¬ 
tral, having the potential both for good and evil. In and of itself, 
it should not raise emotional fears of “big government” crushing 
the individual citizen. Developing governmental programs re¬ 
quire, instead, a constantly alert attitude by all three branches of 
the federal government, and especially by the general public, to 
insure that these programs do not go beyond their original intent. 
They also require, at the outset, carefully drafted legislation and 
substantially clear legislative history so that this original intent 
may be known and commonly understood by all. 

Ball directed his attention in his testimony primarily to the 
impact of governmental programs, envisaged by the Gruening bill, 
upon the poor in the United States. He saw the poor as “weaker 
members of society” not only because of their lack of income or 
low economic standard of living, but also because of their procliv- 
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ity to joblessness, ignorance, disrupted family life, and sickness 
(including mental illness). Because of these factors, said Ball, “the 
encounter between government and the poor person ... is 
[one] in which the potential for coercion by government is at 
maximum.” He mentioned the possibility of governmental inquiry 
into the personal affairs of the individual and of governmental 
dictation on sexual conduct. He felt that the Gruening bill con¬ 
tained a “built-in coercive atmosphere” resulting from the mere 
confrontation of the individual poor person by the power of 
government, and possibly also from that person’s awareness of the 
intertwined character of governmental programs—for example, 
that refusal to accept birth control information might have a 
bearing on one’s continued receipt of subsistence benefits. 

Ball was here expressing fears repeated by a substantial section 
of American Roman Catholic opinion, which were given further 
ramifications by individual exponents. Archbishop Patrick A. 
O’Boyle of Washington, D.C., scheduled to testify on the Gruen¬ 
ing bill when hearings by the subcommittee were to be resumed 
early in 1966, offered a startling interpretation in a sermon de¬ 
livered a few days after Ball testified. Addressing his congregation 
and diocese, he asked, 

[I]f next week you were asked to sacrifice one of your children 
to ease the “population explosion,” which one would you 
choose? Surely in the glorious history of this great nation we 
have found better guides for our society than the four horse¬ 
men of national disaster—artificial birth control, abortion, 
sterilization, and euthanasia. 20 

Unfortunately, this statement came at the end of an otherwise 
thoughtful criticism of the Gruening bill. The archbishop felt that 
“the negative philosophy of birth limitation” should be replaced 
by a “positive approach,” which would “employ such techniques 
as better use of the country’s still great reserve of wide-open spaces, 
decentralization of industry [with] the movement of employees 
and their families to less crowded areas, . . . better ways of get¬ 
ting surplus foods to the hands of the needy, [and] broad sys¬ 
tems of job training [so that men] could afford better housing.” 
Regretfully, his only defense of these techniques against the com- 

20 O’Boyle, Birth Control and Public Policy, sermon delivered at St. Matthew's 
Cathedral, Aug. 29, 1965. (Booklet received from Archdiocese of Washington office; 
no pagination.) 
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monly voiced opinion of specialists in the subject area of popula¬ 
tion problems that these measures are only a part of the solution, 
was that “they are typically American—for this is how our 
nation developed.” The context of other calls in the archbishop's 
sermon for raising the flag produce an impression of harking back 
to earlier days and avoiding the serious and complex dimensions of 
the present problems. 

The archbishop went on to repeat, in oversimplified form, Ball's 
four guideposts in the protection of the right of privacy, following 
this with an equally oversimplified interpretation of the Gruening 
bill. His thesis was that “the choice of how many children a couple 
should have is [not the government's business but] the sole, 
personal responsibility of the spouses. It is no less their responsi¬ 
bility if they happen to be poor.” What he overlooks in such 
statements is that spouses, particularly if they are poverty-stricken, 
can, because of ignorance, or of a lack of stamina resulting from 
years lived in an atmosphere of hopelessness and physical and 
mental fatigue, or as a result of the non-availability of birth 
control assistance, be denied an opportunity or the right to exer¬ 
cise this responsibility! 

The archbishop came to the heart of his argument with the 
statement that his “concern [was] not with the end of responsible 
parenthood, which no one disputes, but with the morality of the 
means used to achieve it.” No one would dispute that general 
principle, despite reservations over the archbishop's logic in reach¬ 
ing it, and despite uncertainties based on the context of his re¬ 
marks as to whether any means of family planning would be 
moral. (This is particularly questionable in light of the arch¬ 
bishop's carefully selected quotations from Pius XI and XII and 
Paul VI, which seem to throw Roman Catholic teaching on 
procreation back to the status-quo-ante of pure natural law—a 
position repeated by William Ball in his testimony to express 
opposition to any form of contraception. The archbishop here 
ignored papal statements in favor of the rhythm method and of 
parental responsibility for the proper upbringing of offspring. He 
referred to such statements only with the greatest indirection and 
at only one point in the sermon, counseling: “Let us plan our 
families, then, in the spirit of responsible parenthood, so long as 
the means we use do not contravene God's law.” Ultimately, he 
laid the whole issue on the altar of “trust in God.” Many must 
view this as a platitude that rejects the responsibility given by God 
to man for the protection of His creation.) 
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In discussing what might happen under governmental birth 
control programs, both William Ball and Archbishop O’Boyle 
went to great lengths to describe the coercive aspects of such 
hypothetical programs. Although we have already granted an 
element of truth in this concern and have suggested safeguards, we 
must simultaneously record a sharp dissent to the manner in 
which the counselor and the prelate have overdrawn their case. 
We suggest simply that they go back to the actual provisions of the 
Gruening bill, outlined earlier in this article. It is hazardous in 
congressional testimony and commentary to point up hypothetical 
situations that require a leap in logic to have a faint relevance to 
actual proposed legislation. 

But Ball and Archbishop O’Boyle were not content with going 
this far. Ball, in particular, went further in his testimony to raise 
the issue of eugenics with particular regard to the Negro race in 
America, as well as the non-Caucasian races of the world: 

It is known (and it is indeed whispered) [sic.] that Negroes 
dominate our public assistance rolls. No one asserts that it is 
the intention of the proponents of S.1676 to limit the produc¬ 
tion of American Negro offspring, and no one can doubt that 
de facto this will result if large scale programs of government- 
supported birth control realize their intended goals. ... A 
similar consideration should be weighed when the Congress 
contemplates bringing birth control—as yet one more bless¬ 
ing of white civilization—to the countries of the black and 
brown and yellow peoples. They will, we suppose, be free to 
reject this American advice, but we do not think that the 
psychology of the White Man’s Burden ought to be furthered 
today, particularly in so vital a matter. 

Ball cannot be accused here of planting the seed of suspicion, 
which will bear its own fruit, while fatuously denying that racial 
eugenicism is really intended in the Gruening bill. It must be 
admitted that such a suspicion was already widespread in 1965 
within elements of the general public and that the bill is silent on 
this matter. 21 For these reasons Ball could be said to have pro¬ 
vided a positive service through his warning. 


21 It is significant that Negro civil rights leaders underwent a complete reversal of 
their position in 1965 on the well-known “Moynihan Report” on the breakdown of 
Negro family life. These spokesmen praised President Johnson's June 4, 1965, speech 
at Howard University, which drew heavily upon this report (circulated in March as 
a confidential document for internal use only among federal agencies). But they 
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Yet at the same time, his alarm was a disservice, as in the 
instance of his remarks on hypothetical situations of governmental 
coercion of the poor. For what it accomplishes is the sidetracking 
of deep concern over present problems related to the reality of 
rapid rates of population increase among Negroes and the poor in 
America and among non-Caucasian peoples in underdeveloped 
nations. This blending of service and disservice was made clearer 
in a magazine article by Ball, which appeared one month before 
his testimony: 

Grave questions indeed respecting the coercive power of 
the state in relation to the indigent individual are posed by 
many of the loosely worded family planning programs now 
cropping out at local, state, and federal levels. . . . Some 
may indeed see in these programs a sort of new Comstockery, 
with a now highly managerial paternalism toward the poor 
and often unspoken puritanical assumptions respecting "un¬ 
desirables.” The whispered eugenicism in all too many 
welfare circles identifies these undesirables as Negroes. The 


lashed out at the report (released to the public in September), during a November 
planning session for the White House Conference on Civil Rights (to be held in the 
spring of 1966), as fostering a "new racism." Noting that the second phase of the 
Negro revolution in America has arrived, in which Negroes are seeking equality of 
opportunity as well as liberty (now that civil rights laws are on the statute books), 
the report stated that the success of this struggle could be frustrated by the 
deterioration of the fabric of Negro society, at the heart of which is a rapidly 
increasing deterioration of the Negro family. This family breakdown is reflected in 
high rates of marriage dissolution and illegimate births in comparison with the 
white population, as well as in the intensification of a matriarchal pattern among 
Negroes resulting from widespread male unemployment (exclusive of middle-class 
Negroes) with a consequent rapid increase in welfare dependency (aid to dependent 
children). Family life deterioration and Negro youth unemployment are exacerbated 
by the rate of Negro population increase (2.4 per cent per year since 1950, compared 
to an annual 1.7 per cent rate for the population as a whole). To the unemployment 
of the Negro male and his consequent sense of hopelessness, as factors producing 
family life breakdown, must be added a comparatively high (and recent) rate of 
Negro urbanization, with the corollary of segregated housing and isolation of the 
Negro society, as well as low education levels, whose results are reflected in compara¬ 
tively high Negro rates of delinquency and crime. This tangle of pathology has 
become self-perpetuating, and a national effort is necessary to strengthen the Negro 
family to enable it to support its members as do other families. The report thus 
expressed the various forms of denial of equal opportunity in terms of their effect 
upon the Negro society, whose basic unit, as in all societies, is the family. And the 
deterioration of the Negro family has itself become a major factor in frustrating 
Negro access to equal opportunity because of its psychosomatic impact upon both 
parents and children. Most of the criticism of the report completely misses this 
thrust. 
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overtones here are “overpopulation/' but the undertone is 
untermensch , 22 


III 

At the end of his testimony. Ball noted the silence of the 
Gruening bill on abortion and sterilization, which he regarded as 
being part of the meaning of population control. He cited a 
comment made by Dr. Alfred C. Kinsey in 1955 that “we have 
found the highest frequency of induced abortion in the group 
which, in general, most frequently uses contraceptives/’ Ball felt 
that there is a correlation between contraception and the practice 
of sterilization and abortion. He did not bother to search for the 
causes of this correlation, but it is precisely these causes that ought 
to be investigated before any such generalization can be made 
which implies that the use of contraceptives, in and of itself, causes 
a social group to favor abortion and sterilization. “Correlation” 
can be an ambiguous and misleading term. (See the earlier quota¬ 
tion on “the four horsemen of national disaster” from Archbishop 
O’Boyle's sermon.) 

The subject of abortion especially exercised American Roman 
Catholic officials and writers in 1965. Almost to a man, they joined 
Ball in condemning this practice as a denial of a divinely com¬ 
manded “respect for life.” 

Joseph Fletcher has provided a definition of the term and a 
review of the current ethical and legal situation: 

Abortion [is] the premature delivery of a foetus before the 
twenty-six weeks of gestation needed to give it viability. . . . 

It is not mentioned in the Bible. From the beginning, the 
Christian Church has denounced it, usually on the premise 
that after conception there is an intra-uterine “life” and 
“person” at stake with all human rights and integrity. Ro¬ 
man Catholic moralists still hold this view; Protestants have 
no uniform opinion on the matter. Modern civil law usually 
attributes “human being” only after the child has left the 
womb. Medical science has somewhat abated the dangers to 
health in abortion, but the ethical objections still remain and 
must be decided upon the basis of validated presuppositions 
as to when both life and personality come into being. . . . 
“Therapeutic” abortion [meaning the preservation of the 

22 Ball, The Court and Birth Control, Commonweal, July 9,1965, p. 493. 
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mother's life] is generally accepted, except by Roman Catho¬ 
lics; but, as a birth control or eugenical device, it is, in most 
nations, a statutory crime. 23 

But it is precisely over the issue of what constitutes “thera¬ 
peutic” abortion, and whether even this should be allowed, that 
the debate in America centered last year. On November 26, 1965, 
a statement on abortion, contraception, and sterilization, prepared 
by a special committee of the American Medical Association on 
the subject of human reproduction, and approved by the A.M.A.’s 
Board of Trustees, was made public. It was submitted a few days 
later to the 236-member House of Delegates of the A.M.A. On the 
subject of abortion the statement recommended the enactment of 
legislation to provide that: 

1. A licensed physician can terminate a pregnancy if he can 
reasonably establish that: (a) There is substantial risk that 
continuation of pregnancy would gravely impair the physical 
or mental health of the mother; ( b ) There is a substantial risk 
that the child would be bom with grave mental or physical 
defects; or (c) The pregnancy resulted from legally estab¬ 
lished statutory or forcible rape or incest 

2. The abortion shall be performed only in licensed hospitals. 

3. An abortion shall not be performed unless two licensed 
physicians, neither of whom may be performing the abortion, 
shall certify the circumstances which justify the abortion. 24 

The statement on sterilization endorsed enactment of legisla¬ 
tion that would make it lawful for a physician, acting in collabora¬ 
tion or consultation with one or more other physicians, to perform 
a sterilizing procedure on adult members of either sex for thera¬ 
peutic or non-therapeutic reasons, provided that: 

1. An adult requesting the procedure must request it in 
writing within a reasonable time prior to the performance of 
the procedure. 

2. If married, his or her spouse must join in co-signing the 
written request. 

3. Prior to the time the written request is made, the physician 

23 Fletcher, Abortion, 1 Twentieth Century Encyclopedia of Religious Knowl¬ 
edge 2-3 (1955). 

24 Quoted in The Washington Post, Nov. 26, 1965. 
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must make a full and reasonable medical explanation to the 
patient and the spouse of the meaning and consequence of 
the procedure. 25 

It was reported that the statement urged that the legislation 
proposed on abortion, contraception, and sterilization be uniform 
throughout the fifty states and the District of Columbia. In practi¬ 
cal terms, this means that federal legislation on these subjects is 
what the A.M.A. would propose. It was primarily for this reason 
that the House of Delegates voted on December 1, 1965, to defer 
action on the statement. It agreed with its reference committee’s 
view that “enacting laws to integrate the medical aspects with the 
moral, ethical, religious, and economic social tradition is clearly 
the exclusive prerogative and responsibility of each separate 
state.” 26 To this long-standing A.M.A. “states rights” position were 
added private reservations regarding the psychological benefits of 
abortion. 

The proposed A.M.A. statement pinpointed the several sub¬ 
sidiary issues on which the abortion-sterilization debate has been 
centered, particularly the three instances wherein psychothera¬ 
peutic abortion has been suggested as beneficial to the patient. 

American Roman Catholic opinion on abortion has perhaps 
been best expressed by the Rev. Richard A. McCormick, S.J.: “It 
is a basic principle of the Catholic Church that every man possesses 
his right to life from God—not from man or society. . . . The life 
of an innocent human being is simply inviolable, altogether 
immune from direct acts of suppression.” 27 

McCormick stressed the words “innocent” and “direct” to avoid, 
in the first instance, mistaken interpretations of this statement in 
regard to capital punishment and to defense against unjust aggres¬ 
sion, and in the second instance, to distinguish actual fetal abor¬ 
tions from operations such as “the removal of a cancerous but 
pregnant uterus (where the fetus is not viable) [sic] [which] will 


25 ibid. The same article reported that the committee proposed reaffirming an 
earlier A.M.A. statement on contraception by saying: “The prescription of child¬ 
spacing measures shall be available to all patients who require them, consistent with 
their creed and mores, whether they obtain their medical service through private 
physicians or tax or community-supported health services. The A.M.A. recommends 
that appropriate legislation be enacted wherever necessary so that all physicians may 
legally give contraceptive information to their patients." 

20 New York Times, Dec. 2, 1965. 

27 McCormick, Abortion, America, June 19,1965, p. 877. 
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produce fetal death, ... an unintended and regretted by¬ 
product of a legitimate therapeutic procedure, what is technically 
called an ‘indirect abortion.’ ” 28 

McCormick noted the distinction between the “animated” and 
“non-animated” fetus accepted in Roman Catholic penal legisla¬ 
tion from the twelfth through the nineteenth centuries. While 
granting the “tenable and respectable” nature of this theory and 
its continued popularity, he pointed out that the Catholic Church 
had always avoided a definitive decision on this matter. Instead, 
“existing canons on baptism (§747) and abortion (§2350) are 
procedural directives based on the practical assumption that from 
the moment of conception the embryo is a human person.” 29 No 
scientific investigation, McCormick held, can pinpoint the pres¬ 
ence of a rational soul, since this is attributable to a creative act of 
God. 

But what about the mother and her present family? Is not her 
life inviolable as well? To this question McCormick replied that 
therapeutic abortions—by which he must have meant those di¬ 
rected at the fetus itself to save the mother (the reason currently 
accepted for legalized abortions)—are no longer really necessary 
because of improved medical procedures that can be applied 
earlier, and he cited certain medical opinion in support of this 
position. Such a conclusion is, nevertheless, highly questionable. 

But even if it were granted that abortions are no longer medi¬ 
cally indicated to save the life of the mother, what about psycho¬ 
therapeutic arguments such as those advanced in the proposed 
A.M.A. statement? This was the question at the center of debate 
over a bill to liberalize abortion laws in California. To this 
question, McCormick simply replied “that insistence on the abso¬ 
lute inviolability of innocent human life will certainly occasion 
suffering. But in the past this suffering was a challenge to medical 
science and to our charity; acceptance of the challenge proved, in 
the long run, to be a life-saving principle.” 80 This apparent truism 
and the questions with which McCormick countered critics of his 
argument (“an adolescent child can be a cause of great suffering 
to his parents—is he therefore to be destroyed?”) have an aspect of 
irrelevancy and confusion that tends to frustrate the joining of 
debate. 


28 id. at 877-78. 
2» Id. at 879. 
so id. at 880. 
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McCormick felt that considerations of physical and psychic 
hardships associated with illegitimacy, defective babies, and rape 
identified the laws of necessity and efficiency with the laws of 
morality, reducing the price of human life. Thus, if a mother 
accepted the principle that life could be taken on the basis of such 
considerations, she would, in effect, be signing away her own life if 
others saw her as such a hardship. Once again we confront, in such 
an argument, a confusing extension of logic. 

A better argument against psychotherapeutic abortion was pro¬ 
vided by the Rev. Richard P. Vaughan, S.J., who raised what we 
must view as an unanswerable question: 

Does an abortion really solve any psychological problem? 
Does it not add a new dimension to the already existing 
conflict? Respect for human life is an integral part of Ameri¬ 
can culture. To take the life of another is not only morally 
evil but psychologically repulsive. ... At the time of an 
abortion, the woman loses a part of herself. . . . [She] feels 
profoundly guilty and experiences a loss of self-esteem . 31 

Nevertheless, both writers were aware of the practical side of the 
issue: whatever they could say against abortion, illegal abortion is 
flourishing in the United States. It has been reported that there 
are some 8,000 legal abortions each year in this country, as 
opposed to 200,000 to 1,000,000 illegal abortions. Thus, in seeking 
to prevent what they saw as a moral evil, accomplished by liberal¬ 
ized legislation, these writers were simultaneously placed in the 
awkward position of permitting a multiplied moral evil to go 
unchecked (indeed, to be further fostered). 

IV 

We are now able to summarize the basic elements of what 
could be the “official” Roman Catholic opinion in the United 
States by 1966 on birth control. The preceding analysis has con¬ 
centrated on only a few writers on the subject for the good reason 
that these will in all probability be among the exponents most 
directly associated with this position. Indeed, William Ball noted 
that his testimony had been reviewed by the National Catholic 
Welfare Conference and was made with its express approval. A 


31 Vaughan, Psychotherapeutic Abortion, America, Oct. 16,1965, p. 437. 
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newspaper article on Ball’s testimony noted that the N.C.W.C. 
‘‘speaks for the 247 bishops of the United States.” 32 

The general position of this segment of American Roman 
Catholic opinion on birth control may be outlined as follows: 

1. The right to marital privacy has absolute constitutional 
protection. Government should be neutral with regard to the issue 
of birth control, which impinges upon this right. 

2. Governmental coercion of conscience, particularly that of the 
“weaker members of society,” inevitably results from governmen¬ 
tal programs providing birth control information and services. 

3. Population “control” is not the only answer to problems of 
population growth. Indeed, it may reflect an implicit racial eu- 
genicism. (Moreover, “responsible parenthood” does not mean 
simply fewer children, for this can reflect a selfish motive that is 
morally wrong.) 

4. Both statistics regarding population increase and arguments 
for the effectiveness of birth control programs should be seriously 
questioned. More research is needed on the medical and demo¬ 
graphic aspects of population growth problems, and governmental 
programs in this limited area would be proper. 

5. The principle of respect for human life is an absolute. Thus 
contraception, abortion, and sterilization are prohibited by the 
Roman Catholic Church. On the other hand, the church does 
support the principle of responsible parenthood, understood in a 
carefully delimited positive sense. 

This five-part position has been challenged at various points by 
other Roman Catholics. In testimony delivered before the Gruen- 
ing subcommittee on the same day that William Ball spoke, the 
Rev. Dexter L. Hanley, S.J., adopted a position somewhat to the 
left of Ball. While asserting that the Catholic Church sees total or 
periodic continence as the only morally acceptable form of volun¬ 
tary family regulation and that the church distinguishes this 
“natural” method from “artificial” birth prevention (a distinction 
generally made by Catholics), Hanley nevertheless felt that gov¬ 
ernments must be directly concerned with the “potential threat to 
civilizations and standards of living” posed by population growth. 

Hanley explicitly broke with Ball in the following statements in 
his testimony: 


32 New York Times, Aug. 25,1965. 



204] 


BIRTH CONTROL: THE ISSUE AND THE REALITY 227 


[T]he government, if it is to meet its own obligations arising 
out of the pressing problems of demography and population, 
must recognize its own incompetence to decide the underly¬ 
ing moral questions. It must either remain inactive, content 
merely to encourage some limited research, or it must make 
available funds, information, and materials in such a way as 
to permit full freedom of moral choice to each citizen. I 
believe that it may legitimately take this active role. . . . 

The social interest involved in the population problem is 
manifested in the concern given to it by all religious groups 
and international organizations. A new aim or purpose has 
thus come into existence in the last fifteen years; responsible 
parenthood has social dimensions far beyond any which were 
thought of at the time the battle lines were first drawn 
concerning public support for family planning. It is this new 
aim or purpose [which the government may legitimately 
pursue] which makes it possible to reach an accord. . . . 

[In] adapting means to [this] end, . . . while I may deplore 
the private choice of citizens and feel that a particular choice 
may not be morally legitimate, the government may still 
permit and aid in this choice without approving it. Indeed, 

. . . the government may not indicate a preference for any 
particular method . . . [emphasis added ]. 33 

To counter misinterpretations of the working-out of his posi¬ 
tion, Hanley listed four guidelines for governmental programs on 
population problems. First, governmental coercion must be 
avoided, and opportunity should be provided each citizen to be 
informed about the moral dimensions of his decision in regard to 
birth control. Second, simultaneous with governmental programs 
on population control, there should be social programs that help 
to conserve and develop family life and stability, replacing a 
“contraceptive mentality” with an appreciation of family values. 


33 Directly relevant to Hanley’s viewpoint is a comment by Norman St. John- 
Stevas, which could be reinterpreted as making Hanley's position consonant with 
principles of the application of natural law to positive law: “The fact that Catholic 
theologians teach that [contraception] is contrary to natural law does not mean that 
it should be banned by positive law, since all contraventions of natural law are not 
fit subjects for legislation. ... A breach of natural law must be a fit subject for 
legislation and insure the common good substantially before it is forbidden by law. 
The law must be capable of enforcement and equitable in its incidence. Finally, if it 
would cause greater evils than those intended to be avoided, it should not be 
resorted to." St. John-Stevas, Birth Control: Morals, Law, and Public Policy, 1964 
Religion and The Public Order 51 (1965). 
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Third, “in international programs, special care must be taken so 
that there is respect for the customs and convictions of other 
populations,” and this respect may even mean denying a foreign 
government’s request for aid. Fourth, “the programs must provide 
adequate and effective counseling in the areas of periodic conti¬ 
nence,” and there should not be a “predetermined moral view 
that all methods are morally right.” Finally, “programs which 
involve abortive procedures are ... in flagrant disregard of a 
most fundamental social value; . . . the right to life.” 

Having respect for those who fear increased promiscuity result¬ 
ing from the widespread availability of birth control services 
through government-supported programs, Hanley replied, in an 
address before the Family Law Section of the American Bar 
Association, that “one must be able to show that society and its 
members gain more than is lost [through such programs]. I would 
hope that there will be a growing realization that that area known 
to the lawyer as ‘public morality’ is a social value and a concern to 
each member of society.” 84 

The strains within American Roman Catholicism over the issue 
of birth control are many faceted. One is the challenge that this 
issue brings to the teaching authority of the Catholic church it¬ 
self. Michael Novak has observed that “what is at stake among 
many American Catholics in the present debate about the anovu- 
lant pill and contraceptives is not moral theology but ecclesiology. 
For many American Catholics the very center of their image of the 
church and its authority is threatened.” 85 

In commenting on this concern, Novak made an incisive obser¬ 
vation on the progressive development of the teaching itself of the 
Roman Catholic church: 

[Tjheology is not like geometry. The logic of a developing 
understanding —fides quaerens intellectual —is not the logic 
of premises and conclusions. It is precisely the premises of the 


34 Hanley, Problems of Public Policy Arising out of Tax-supported Family 
Planning (address delivered at Miami Beach, Fla., on Aug. 9, 1965) p. 11. See Will 
the Pill Affect Moral Standardsf The National Observer, Nov. 22, 1965, which 
surveys the danger of increased promiscuity on college campuses from use of “the 
pill” and concludes that there is no direct correlation, while citing other moral 
issues, such as illegitimacy and illegal abortions, resulting from failure to use this 
contraceptive. 

85 Novak, The Ecclesiology of Birth Control, The Christian Century, April 14, 
1965, p. 454. 
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argument which are subject to more thorough understanding, 
as history reveals the partial views and refined assumptions in 
earlier statements. The development of the church’s teaching 
proceeds not primarily by the drawing out of further implica¬ 
tions from fixed premises but by a keener penetration of 
premises and by the uncovering of weaknesses and limitations 
of earlier generalizations . 30 

It is precisely this reevaluation of premises that has agonized the 
Catholic church in recent years. Dr. John Rock, Catholic layman 
and one of the developers of the oral contraceptive pill, in his well- 
known book. The Time Has Come, has pointed up the important 
medical dimension of this reappraisal: “I envisage the eventual 
resolution of doctrinal differences only after the expansion of the 
armamentarium of birth control. This will include not merely 
refinements of current methods but also entirely new approaches 
which will fit into normal reproductive physiology . . .” 37 

These entirely new methods may provide a way of resolving the 
difficult—and, some feel, misleading—issue of “artificial” versus 
“natural” birth control methods, although such hopes may founder 
if the Catholic church insists that “new life” occurs at every point 
in the cycle of reproductive physiology. 38 Many writers have sug¬ 
gested that what the Catholic church is hoping for is a pill to 
stabilize the menstrual cycle, thus making the method of periodic 
continence safe. It is significant that approval by the Catholic 
church of the rhythm method came in the same year (1930) 
medical science succeeded in verifying the time sequence of the 
menstrual cycle. 

By late November, 1965, it appeared that, for the time being, 
the Vatican’s position on birth control would consist of a re¬ 
affirmation of the traditional absolute ban on contraception. The 
papal commission had failed to reach agreement on a position 


36 ibid . 

37 Quoted in 109 Cong. Rec. 18234 (1963). 

38 For a discussion of new medical frontiers in the control of reproduction, which 
could make the issues of morality in the present birth control debate obsolete, see 
National Academy of Sciences Publication, The Growth of World Population , 28-36 
(1963). For an examination of the reasons why even these medical developments may 
not resolve the moral issue, see Richard Fagley's commentary on Catholic opposition 
to any method, “artificial” or "natural,” which would deny "the fundamentally 
procreative manner of the act [of intercourse], without direct or overt hindrance to 
the possibility of conception, whatever the contraceptive intent . . Fagley, op. cit . 
supra note 1, at 183-84, 186-87. 
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paper to be submitted to the Pope and the ecumenical council of 
bishops. In mid-November the Second Vatican Council, voting on 
sections of a chapter on marriage, conjugal love, and the family in 
the schema on the “Church in the Modern World,” had affirmed 
that physical love is an essential element of marriage and had 
upheld the principle that married couples alone have the respon¬ 
sibility for determining the number of their children in “respon¬ 
sible parenthood.” 

This council viewpoint was widely interpreted as a remarkable 
departure from the past, but the council had also stated that 
couples must use methods not forbidden by church teaching (thus 
continuing the ban on artificial contraceptives, pending a papal 
pronouncement). 

Later in the month, however. Pope Paul VI intervened to direct 
the inclusion of references to the total ban on contraception by 
Popes Pius XI and Pius XII. This action was interpreted as 
preventing the use of still-illicit contraceptive methods by Cath¬ 
olics who might read too much into the council’s references to 
conjugal love (as being in and of itself as important in marriage as 
the procreation and education of children) and to responsible 
parenthood. 

The Pope’s earlier statement (October 4, 1965) on birth control 
in his address to the United Nations had been widely regarded as 
greatly disappointing. He had said: “You must strive to multiply 
bread so that it suffices for the tables of mankind, and not rather 
favor an artificial control of birth, which would be irrational, in 
order to diminish the number of guests at the banquet of life.” 

Many have argued that worldwide population growth presents a 
crisis proving in purely pragmatic terms that “man does not live 
by bread alone,” and the following background information ex¬ 
plains this. The term, “population explosion,” refers to an as¬ 
tounding geometric progression in worldwide numbers of people— 
the transformation of a rising curve, which began about a.d. 1650, 
into a steep vertical climb (from the present 3.3 billion people to 
6 billion in a.d. 2000). 80 Moreover, the currently developed world 

30 The population growth situation in underdeveloped nations has produced 
conferences unique in history, such as the First Pan-American Assembly on Popula¬ 
tion (Cali, Columbia, Aug. 11-14, 1965) and the World Population Conference 
sponsored by the United Nations (Belgrade, Yugoslavia, Aug. 30-Sept. 10, 1965), as 
well as a significant panel session on “Population” at the White House Conference 
on International Cooperation (Washington, D.C., Nov, 28-Dec. 1, 1965). 
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has never experienced a rate of population increase comparable to 
that now facing the underdeveloped world. The rapid rise in sheer 
numbers of people frustrates the efforts of underdeveloped nations 
at modernization (because of the diversion of net investment to 
current consumption) and keeps these nations in a continued 
status of dependency and political instability. Overcrowding 
spawns the sense of hopelessness reflected in both apathy (wide¬ 
spread welfare dependency) and volatility (continual revolution). 
Surphis labor forces (particularly young men), overburdened 
transportation and communications networks, high illiteracy, and 
inadequate medical services are only some of the problems that are 
compounded by continued rapid increases in population. A heavy 
burden of child dependency results from the sharp rise in the 
proportion of children, since mortality reduction (the major cause 
of current population growth in underdeveloped countries) con¬ 
sists primarily in the survival of infants. Moreover, reclaimable 
acreage in underdeveloped nations is now nearly exhausted, in 
contrast to its past ability to expand with the population. 40 

It is for these reasons that we must ask, along with Arnold 
Toynbee, just what is irrational: 4 ‘Artificial” birth control or 
human reproduction on a scale that reflects a profound irrespon¬ 
sibility by which multitudes of “guests” are, in fact, denied access 
to “the banquet of life,” both physical and spiritual? This ques¬ 
tion may have been answered unintentionally by the Pope, produc¬ 
ing an inherent contradiction in his remarks (although many 
would deny this). In a sentence in the paragraph of his address im¬ 
mediately following the quotation mentioned above, he said: “It 
does not suffice, however, to feed the hungry; it is necessary also to 
assure each man a life conformed to his dignity.” 

The ferment within American Roman Catholicism over birth 
control must be understood as not only a theological and moral 
debate. It is also the result of changing attitudes of a socio-eco¬ 
nomic nature within American society and of an increasing con¬ 
cern among public and private agencies to provide birth control 
information to those segments of American society in which ig- 


40 B. R. Sen, director-general of the U.N. Food and Agricultural Organization, 
reported in October, 1965, that although world food output made impressive gains 
during the past decade, these production increases were in general wiped out by 
rapid population growth. He concluded that not only must the production of food 
be expanded, but there must also be “wide-spread rethinking of the attitude to 
population control.” New York Herald Tribune, Oct. 8, 1965. 
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norance on this subject is widespread. Both these dimensions, 
religious and secular, somewhat unique to the American scene, 
must be understood by the Vatican. Their inter-relatedness is 
reflected in the completely new political arguments advanced by 
such exponents as William Ball. Increasing Roman Catholic activ¬ 
ities in the United States in the area of responsible parenthood- 
such as the Georgetown University Population Study Center and 
the opening of clinics in five Catholic hospitals in Baltimore and 
Cumberland, Maryland, offering information on family planning 
—reflect a positive effort to meet moral and social criticisms of 
Catholic teaching from American society. 

V 

A further word must be said on the position of American 
Protestantism regarding birth control. The historical development 
of Protestant thought is well surveyed in the writings of Fagley 
and St. John-Stevas, referred to earlier in this article. They note 
that the present dimensions of the Protestant argument were 
evident in prophetic statements appearing in the 1920’s and 1930’s 
in response to the realities brought out during and after World 
War I and in the great depression. But they see the present 
Protestant concern as engendered primarily by the post-World 
War II “baby boom,” with its impact upon the capacity of Ameri¬ 
can educational institutions. Again, as in the case of the present 
American Roman Catholic argument, we see the impact of secular 
motivations upon moral pronouncements. 

Nevertheless, it remains true that at the grass roots, Protestant 
communions generally have failed to provide adequate education 
on the theological and ethical dimensions of the population 
growth problem. They have tended to be satisfied with statistics 
and socio-economic arguments and with letting other organiza¬ 
tions carry on the educational effort (although numerous indi¬ 
vidual clergymen, laymen, local church groups, and local ecu¬ 
menical religious associations have taken an active role in this 
effort). It may be significant that in the hearings conducted in 
1965 by the Gruening subcommittee on the senator’s bill, not one 
Protestant communion or organization was represented in de¬ 
livered testimony (although Methodist Bishop John Wesley Lord, 
of Washington, D.C., was scheduled to testify in 1966, and other 
Protestant communions and agencies had indicated a similar in¬ 
tention). 
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This is not to say that there have not been important statements 
on responsible parenthood and the problems of world population 
growth by Protestant denominations or their ecumenical agencies. 
A statement on “Responsible Parenthood and the Population 
Problem” was adopted by the Council for Christian Social Action 
of the United Church of Christ on January 30, 1960. Calling for 
efforts toward population control and for increased appreciation 
of the covenant of marriage, the statement commended the posi¬ 
tion taken in 1958 by the Lambeth Conference of the Bishops of 
the Anglican Communion that the “means of family planning are 
in large measure matters of clinical and aesthetic choice, subject to 
the requirement that they be admissible to the Christian con¬ 
science, . . . and Christians have every right to use the gifts of 
science for proper ends.” The statement condemned abortion, but 
asked for further study of sterilization. Two comments in the 
statement speak to the present political issue: 

We believe that public law and public institutions should 
sanction the distribution through authorized channels of 
reliable information and contraceptive devices. . . . [TJhose 
responsible for international technical assistance programs 
should include family limitation helps to those governments 
requesting them. 

Theological and moral arguments were more clearly reflected in 
a statement made in October, 1965, by the Executive Council of 
the Lutheran Church in America: 

[T]o deprive large segments of the world’s population at 
home and abroad of the learning essential to responsible 
family planning, which is the essence of population control in 
a free society, is a cruel complement to the life-saving out¬ 
reach of Christian charity. . . . 

[MJonogamous marriage of beings whom God endowed, 
very differently from the beasts, with an almost continual 
capacity for physical affection, was not commanded for the 
purpose of procreation alone. Rather, marriage is the social 
and emotional fulfillment of man and woman, which only a 
married person can understand, and wholesome nourishment 
of the love which defends marriage. 

The power of procreation is a separate aspect of the 
marriage relation. It is a special gift from God to be received 
with a sense of individual obligation, and the heritage of 
children as a treasure to be guarded by responsible steward- 
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ship. Irresponsible conception of children to the limit of 
biological capacity and selfish limitation of offspring are in 
equal violation of these precepts. 41 

It is the importance given to the marriage covenant itself that 
marks the distinctive present Protestant contribution to the de¬ 
bate on birth control, as has been well expressed by Fagley: 

The heart of the new Protestant consensus is the centrality 
given to the principal scriptural concept of marriage as a 
union of two persons in “one flesh’—the “two become one,” 
found in Genesis, the Gospels and the Epistles. “Flesh” here 
has a richer meaning than the term normally connotes in 
English. Mind and spirit as well as body enter into the one- 
flesh union, a growing together of two persons in fulfillment 
of their convenant. But beyond all striving, a genuine one- 
flesh union also involves a gift from God, a new creation, 
described in the words of Jesus; “What therefore God has 
joined together . . .” (Mark 10:9), Thus true marriage is 
both becoming and being, convenant and endowment. . . . 

The couple cares for the gift and fulfills the covenant 
through what I have called “proximate ends” of marriage: 
parenthood, marital companionship, vocation. These proxi¬ 
mate ends are often interrelated; yet they are separable and 
the consensus rejects the idea that one of them has general 
primacy. . . . 

In regard to the second “proximate” end, marital com¬ 
panionship, the clearest point to be made about the evangeli¬ 
cal consensus concerns the new dignity and independent 
status given to this means for fulfilling the covenant. The 
ancient view that marital companionship is sinful unless 
redeemed by procreation is reversed in the assertion that 
“sexual intercourse within marriage has in itself a goodness 
given by God, even when there is neither the possibility nor 
the immediate intention to beget children.” (Quoted from a 
Methodist study paper prepared under Fagley’s authorship.) 42 

The General Board of the National Council of the Churches of 
Christ in the U.S.A., a cooperative ecumenical agency listing 
thirty Protestant denominations as members, adopted a policy 
statement on “Responsible Parenthood’' on February 23, 1961. 

41 Religious News Service, Oct. 21* 1965, p. 4. 

42 Fagley, supra note 5, at 7. 
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Much of the content of this statement is reflected in the statements 
quoted previously. In addition, the statement listed four consider¬ 
ations in determining the number and frequency of pregnancies: 

(1) The right of the child to be wanted, loved, cared for, 
educated, and trained in the “discipline and instruction of 
the Lord” (Eph. 6:4). The rights of existing children to 
parental care have a proper claim. 

(2) The prospects for health of a future child, if medical and 
eugenic evidence seem negatively conclusive. 

(3) The health and welfare of the mother-wife, and the need 
for the spacing of children to safeguard them. 

(4) The social situation, when rapid population growth 
places dangerous pressures on the means of livelihood and 
endangers the social order. 

The statement also spoke to the “task of society”: 

While responsible parenthood is the moral obligation of 
husband and wife, the concept has implications for society 
also, to assist parents in the exercise of their duty. In addition 
to the educational and social services called for to help equip 
children for their fullest development and contribution to 
society, there are services due married couples. For most 
couples, family planning requires access to appropriate medi¬ 
cal information and counsel . . . 

As Christians and citizens in a world society, we also have 
the responsibility to help our fellow men overseas. Public 
health programs in economically less developed countries, 
often with substantial assistance from our government, have 
helped to create new population pressures. Therefore, at the 
request of people in other countries, we believe our govern¬ 
ment and voluntary agencies have a duty to assist with 
various measures to alleviate population pressures and to 
extend family planning ... as part of a wise and dedicated 
effort to advance in the underprivileged regions of the earth 
the essential material conditions conducive to human dignity, 
freedom, justice, and peace. 

Much of the latter part of this statement was given special stress 
in an important “Resolution on World Hunger,” adopted by the 
General Board on June 3, 1965, which stated that “family plan¬ 
ning must be emphasized as of equal importance with food pro- 
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duction” in United States government policy directed at the 
elimination of world hunger, preferably through international or 
regional agencies. 43 

The conclusion to be drawn from these citations is that there is 
a rising Protestant ‘‘consensus’’ in favor of voluntary birth control 
through the provision of information and assistance on contracep¬ 
tive devices. This consensus reflects a blend of secular and reli¬ 
gious motivations. But this agreement has yet to be evidenced by 
local congregations on a widespread basis through plenary bodies, 
perhaps because of uncertainty over the role that government 
should play in confronting this issue. 

43 in October, 1965, Church World Service, an agency of the National Council of 
Churches, and a substantial part of whose operations relates to the U.S. Food For 
Peace program, reported that some 153 doctors in 29 countries had requested and 
received professional information and introductory supplies for intrauterine work 
(Lippes loop) through C.W.S.'s planned parenthood office, headed by William D. 
Strong. This help was particularly focused on India and the Philippines. The office 
has concentrated its assistance among the lower classes of such countries, enlisting 
nationals as well as missionaries to carry out such projects, although it has been 
careful to see that no coercion is involved. It also seeks to promote family planning 
education in foreign countries through encouraging indigenous religious literature 
on the subject. Religious educational work in this country on marriage and the 
family is undertaken by the Rev. Dr. William Genne, director of the N.C.C. Division 
of Christian Education’s marriage and family life department. 

It should be noted that the Eastern Orthodox churches, which are N.C.C. 
members, abstained from the above policy statement because of “differences of 
conviction,'* meaning that these churches adhere more closely to the Roman 
Catholic position. 
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Traditional theories of natural law have been rejected most often 
because of their alleged intellectual extravagance. Theologians, 
especially, have been accused of developing theories that are 
unnecessarily complicated. The elaborations of natural law theory 
are said to be as redundant as lighting a candle at high noon. 
Those who reject natural law theory do so, for the most part, on 
the assumption that the phenomenon of law can be fully ac¬ 
counted for by simply describing its empirical aspects. In this 
view, law is identified chiefly with the commands and organized 
power of the sovereign. 

At the same time, nearly all theories of law have been forced to 
come to terms with the question whether there is a necessary 
connection between law and morals. H. L. A. Hart, in his con¬ 
temporary restatement of the position of legal positivism, has 
made the significant comment that “there are certain rules of 
conduct which any social organization must contain if it is to be 
viable.” 1 This suggests that if there is to be a viable legal order, 
there needs to be more than a determinate sovereign and regime 
of power. Law, to be law, must contain certain minimal moral 


Samuel Enoch Stumpf is Professor of Philosophy, Vanderbilt University, 
i Hart, The Concept of Law 188 (1S61). 
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norms. Although Mr. Hart argues generally that the concept of 
law is morally neutral, his insistence upon the need for a minimal 
moral element in law amounts to an affirmation of the principal 
premise of natural law theory, namely, that there is a necessary 
connection between law and morality. 

Maximum theories of natural law assume that human nature 
has a discoverable essence, a discoverable purpose, and that the 
function of law is to guide human conduct so as to fulfill this 
purpose. Whereas Aristotle discovers human purpose through a 
teleological interpretation of nature, saying that all elements of 
nature supposedly strive toward natural ends, Aquinas adds the 
theological dimension to supplement this naturalistic view with a 
supernatural perspective. Aquinas links both man's nature and 
law to a conception of “ultimate reality.” In a certain sense, as 
with Augustine, Aquinas denies that there can be a purely “nat¬ 
ural” man, any more than there can be anything else purely 
natural. Man, along with every other finite entity, owes his exist¬ 
ence to some being that is not finite, some Being that contains the 
reason for its own being within itself. Before there can be any dis¬ 
cussion about law, therefore, it is necessary to locate man in the 
nature of things. 

Nowhere is the “maximum” character of natural law theory 
more decisively expressed than in Aquinas' description of human 
nature as the product of God's creation. Although there is a 
certain degree of self-sufficiency in human nature, so that man's 
natural reason can discover valid norms for human behavior, still 
the explanation and justification of these norms leads Aquinas to 
link man to God, man's reason to God's reason, and therefore 
man's law to God's law. In this view, law is not merely conven¬ 
tional. Just as no thing in nature has a simple and random 
location, so human nature is not a morally neutral phenomenon 
waiting only to be given a direction by the positive law. Law 
characterizes everything in nature so that the laws which govern 
all elements throughout the hierarchy of being are found in the 
nature of every thing. The laws of science are possible because the 
elements of nature behave in a determinate and predictable way. 
All things appear to have a unique function and mode of opera¬ 
tion. There is a functional and operational order that can be 
described in terms of scientific laws. This is the kind of universe in 
which man is situated. But man, unlike things, must confront an 
almost infinite number of possibilities for behavior. He is free to 
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choose from among these possibilities. The human act is, at 
decisive points, the product of a conscious blending of reason and 
will. Civil law, too, is the product of man's reason, fashioned for 
governing the behavior of human beings. How is man's reason to 
go about the task of making civil laws? 

Aquinas acknowledges the appropriate role of the various posi¬ 
tive elements in the legal order. Law is, he concedes, the command 
of the sovereign. Only the sovereign's rules are rules of law. These 
rules are differentiated from other kinds of rules for behavior, 
such as custom, fashion, or etiquette, precisely because the sover¬ 
eign made them. Moreover, Aquinas recognizes the intimate con¬ 
nection between sanction and law, indicating that in at least one 
sense law is a regime of power. From an empirical point of view, 
then, Aquinas sees human political law as bound up with a 
sovereign who possesses the authority to command and to deploy 
the society's monopoly of power as the means for enforcing his 
commands. But Aquinas rejects the assumption that the legal 
order is autonomous or morally neutral. 

Although he admits that law is a command of the sovereign, it is 
not, he argues, the mere fact of command that confers the quality 
of law upon a rule. Rather it is the function of the sovereign to 
command what reason requires, for “law is a dictate of reason 
commanding something." The positive law, or what Aquinas calls 
“human law," must be viewed, he argues, in relation to human 
reason. But human reason, in his scheme of things, has the capac¬ 
ity to discern God's reason. Human law, being a command of 
reason, is rooted in the very rationality of the universe. Aquinas 
describes a series of hierarchical levels; at the lowest level is the 
human, or positive, law; above it is the natural law, or man's 
rational grasp of the principles of right behavior; and at the 
highest level is the eternal law, or God’s reason directing all 
things. Thus, while Aquinas acknowledges the positive, empirical 
aspects of the legal order, he goes on to fashion an intricate bridge 
between the legal order and ultimate reality of God. 

Is it necessary, for the purposes of developing a theory of 
natural law, that the legal order be viewed in relation to ultimate 
reality or God? The maximum theories of the theologians do 
require such a bridge between law and God. But do all theories of 
natural law require such a bridge? Moreover, would it not be 
possible to argue, on the basis of a minimal theory of natural law, 
to the same conclusions reached by a maximum theory? That is. 
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would it not be possible to achieve all the safeguards for human 
values and rights and to discover moral limitations and restraints 
upon the sovereign without having recourse to all the assumptions 
of the traditional theological conception of natural law? 

I want to argue that it is possible to fashion a theory of natural 
law which requires a minimum number of assumptions about 
human nature and still arrive at nearly all the objectives of the 
most sophisticated theological version of natural law. My purpose 
is not to suggest that the theological doctrine is either untrue or 
irrelevant but, on the contrary, to demonstrate that any viable 
theory of the legal order will ultimately have to recognize certain 
basic facts about man and about the sovereign and therefore about 
law. 

As a matter of procedure, I have chosen to use, as a full-length 
illustration of my point, Hobbes's theory of law. I am aware that 
Hobbes's thought can be considered as resting upon a theological 
basis in the end. That in itself could be part of the argument, 
although I will not take advantage of that circumstance. More 
important is the fact that he has provided the general intellectual 
framework for legal positivism. Still, there is much in Hobbes that 
makes it possible to find in his philosophy a coherent minimum 
theory of natural law. But before turning to that analysis, I want 
to set forth a brief statement of the theological point of view 
regarding law, a view that should be held in contrast to what we 
shall see in the thought of Hobbes. 


The Maximum View of Theology 

The essential insight of theology regarding the source of law 
is that it lies in the very ordering agency of reality. Although man 
possesses vast freedom in conduct, neither his nature nor the 
nature around him is without some essential form. The ground of 
man's value and his rights as a person derive from his embodying 
some mode of purpose. The coming together of man in society is 
not a product of man's decision alone, but rather the necessary 
consequence of his nature. Just why man, whose nature is ex¬ 
plained in terms of purpose and a need for society, needs law to 
bind him in brotherhood is seen in theology not only as the 
consequence of his ignorance but also of the peculiar recalcitrance 
that is made possible by his essential nature, his freedom. The 
explanation of how man emerges and continues to exist is the clue 
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to the source of law, for man cannot be understood when disen¬ 
gaged from the ground of his being. Every school of theology 
agrees on this matter, although great differences ensue when 
particular explanations are made. 

Augustine is the pivotal theologian of law, for he is at once the 
source of Christian natural law theory as well as the tradition, 
particularly characteristic of the Reformation and some contem¬ 
porary theologians, that condemns the presumptuousnes of nat¬ 
ural law doctrine. That Augustine affected such diverse traditions 
is explained chiefly by the fact that he brought together in a 
peculiar balance the classical Greek view of natural law and the 
biblical view of God’s grace. Thus Augustine posed the problem 
so urgent for contemporary man, which is to understand the 
relation between the necessities of contingent history and the life 
which God’s grace raises as a possibility. More specifically, like 
Paul, Augustine admitted man’s capacity to know through natural 
reason his duty to his fellowman, but he pointed out that no static 
rational ethical norm can do justice to the infinite modes in which 
human beings encounter each other. This meant that Augustine 
saw the limitations of positive morality and positive law when 
viewing man in his essential nature, namely, in his capacity to 
love. But Augustine did not on that account consider law and love 
as unrelated, as though the spheres of nature and grace bore no 
relation to each other. 

The intimate relation between love and law in the human 
sphere is the consequence of the coalescence of these modes in 
God. In human history this means that there is a constant tension 
between the positive law and the demands of love, between 
jurisprudence and theology. Neither man nor any of his institu¬ 
tions ever overcome the critical force of the judgment of love; but 
likewise, the redemptive power of love affects not only man but 
also his institutions. It is quite instructive that although Augustine 
took a very realistic view of the state, it was not the state he had in 
mind when he spoke of the civitate terrana, just as it was not the 
church he had in mind when he spoke of the civitate Dei; this 
suggests that since the civitate Dei is within society, the higher 
ethic of love can have some bearing even upon the structures of 
law if those fashioning it love God. 

From Augustine, Aquinas lifted chiefly the rational element of 
law, taking as his starting point Augustine’s statement that “that 
law which is supreme Reason cannot be understood to be other- 
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wise then unchangeable and eternal.” 2 From this, Aquinas built a 
very neat doctrine of the source of law wherein the human, 
positive law, if it is valid, comes from the natural law, while the 
natural law is derived from the eternal law. By eternal law 
Aquinas meant God's eternal reason, which orders the whole 
universe. By natural law he meant that part of the eternal law 
which man's reason can grasp and which pertains to his life and 
institutions. By human law he meant the positive law, which is 
necessary because man does not automatically behave in such a 
way as to fulfill his nature. But Aquinas went so far as to say that if 
the positive law was contrary to the natural law, it did not have 
to be obeyed, for then it “was not a law, but a perversion of law.” 

Behind this Thomistic doctrine of natural law lies a very opti¬ 
mistic theory of knowledge which assumes that the human intel¬ 
lect can begin by abstracting the notion of being from objects 
experienced and arrive at the notion of an ultimate being. More¬ 
over, through the device of analogy, the intellect can understand 
the nature of God and can conclude that man and God differ only 
in that their mode of existence differs. That is, God's essential 
nature is rational and so is man's, which means that man knows 
what God knows but not as much, since man is finite and contin¬ 
gent. Man's natural reason can “participate” in God's reason, and 
insofar as God's reason is the eternal law, man has a direct 
knowledge of that law which in its limited human form is natural 
law. Thus man possesses the equipment for a natural morality and 
a natural justice. He is able to perceive the purpose and order in 
institutions. A careful reading of Aquinas' Treatise on Law indi¬ 
cates that he took into consideration the ambiguities of the human 
mind caused by self-interest and laziness and indicated the role of 
God's grace in the full understanding of law. Nevertheless, the 
outcome of this theory of natural law was the constantly treacher¬ 
ous experience of ascribing to contingent cases ultimate and im¬ 
mutable solutions. But this is not an argument against natural law 
as much as it is a limitation or perversion of it. 

Calvin took a fundamentally different view of man's rational 
capacity, having in mind the more biblical insights of Augustine. 
“Human reason,” said Calvin, “neither approaches, nor tends, nor 
directs its views toward this truth, to understand who is the true 
God, or in what character he will manifest himself to us.” 3 He 


2 Aquinas, Summa Theologica, la, Ilae, Q. 91, art. 1. 

8 Calvin, The Institutes of the Christian Religion, bk. II, c. 2, §18. 
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argued that “the mind of man is so completely alienated from the 
righteousness of God, that it conceives, desires, and undertakes 
everything that is impious, perverse, base, impure and flagitous; 
that his heart is so thoroughly infected by the poison of sin, that it 
cannot produce anything but what is corrupt. . . . The mind 
always remains involved in hypocrisy and fallacious obliquity.” 4 5 
Of the biblical doctrine that God created man in his image, Calvin 
says that “although we allow that the Divine Image was not utterly 
annihilated and effaced in him, yet it was so corrupted that 
whatever remains is but horrible deformity.” 6 

Yet this did not mean that Calvin entirely repudiated the 
doctrine of natural law. He could write that: “[W]e perceive in 
the minds of all men general impressions of civil probity and 
order. Hence it is that not a person can be found who does not 
understand that all associations of men ought to be governed by 
laws, or who does not conceive in his mind the principles of those 
laws.” 6 What Calvin did was to shift the focus from man’s reason 
to his conscience (a somewhat ambiguous move since he speaks of 
“conscience which has been engraven on the minds of men”). The 
distinctive view of Calvin here seems to be that natural law is not 
constructed by human nature expressing itself rationally, but 
rather a law imposed from without by God. Hence Calvin says, 
“our conscience does not permit us to sleep in perpetual insensi¬ 
bility, but is an internal witness and monitor of the duties we owe 
to God, shows us the difference between good and evil and so 
accuses us when we deviate from our duty.” 7 

The distinction between the Thomistic and the Calvinistic 
theories of natural law is a distinction between two theological 
interpretations of the source of law. The first is God as Eternal 
Reason and the other is God as Creative Will. In the first there is a 
more static conception of the eternal rational forms that the 
human reason can grasp in some measure, whereas in the second 
the dynamic will of God is known through faith. This distinction 
lies at the difference between contemporary theologians who write 
about law. 

Niebuhr does not, in spite of his criticism of it, deny the 
essential premise of natural law theory, for he does not deny that 
in the last analysis we look to our understanding of God to 

4 Id. at bk. II, c. 5, §19. 

5 /d. at bk. I, c. 15, §4. 

0/d. at bk. II, c. Z §13. 

7 /d. at bk. II, c. 8, §1. 
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understand the nature of man. What Niebuhr does say is that we 
cannot derive a valid natural law that rests solely on the rational 
capacity of man, even though this human reason talks about God, 
for the limitations of human reason create limitations of our 
understanding of God. Nevertheless, Niebuhr does see some essen¬ 
tial universal structure in the human moral constitution when he 
says that “the practical universality of the prohibition of murder 
for instance in the moral codes of mankind is just as significant as 
the endless relativities which manifest themselves in the practical 
application of the general prohibition. There are essential uni¬ 
versal principles of justice . . .” 8 9 Moreover, Niebuhr says “it is 
important to recognize the validity of principles of justice, ration - 
ally conceived, as sources of criticism for the historical achieve¬ 
ments of justice” (emphasis added). He considers Karl Barth's 
notion that without the introduction of the Ten Commandments 
as guides the moral life of man would possess no valid principles of 
guidance to be “as absurd as it is unscriptural.” 0 

Furthermore, Niebuhr's conviction that the positive legal order 
is always under the judgment of the higher ethics of love as we 
know it through God's revelation is an additional confirmation of 
the perspective of natural law. That is, the doctrine of natural law 
is misconceived if it is taken to mean only a system of ideal law 
that natural reason fabricates. This is true not only because the 
distinction between reason and revelation is not as simple as it is 
frequently made out to be, 10 but because whether the conception 
of a higher law is based upon reason or revelation, in either case a 
perspective has been achieved for understanding the true ground 
of law. Brunner raises the question: “[Ojn what ... is the devia¬ 
tion of the Christian Law of Nature from the rational Law of 
Nature based, since both claim to be based upon reason?” And in 
answer he holds that: 

[I] n actual fact the so-called Christian Law of Nature is a 
concept of the Law of Nature which has been modified by the 
faith in the Bible, therefore it is not really a law of “Nature,” 
but of “Creation,” and its difference from the Law of Nature 
points to the fact that faith and revelation must come to the 
assistance of reason, in order to discover what is truly ra- 


8 Niebuhr, 2 The Nature and Destiny of Man 254 (1943). 

9 Ibid. 

loc/. Tillich, Biblical Religion and the Search for Ultimate Reality 1-10 
(1955). 
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tional. The absolute Law of Nature, therefore, is based upon 
the fiction of a natural reason, which in reality is a reason 
which is instructed by the Christian belief in God, and by the 
Christian anthropology which arises from this. 11 

But again, for Brunner to shift the source of law to creation 
instead of reason does not alter the residual natural law premise in 
his theology, for to say, as he does, that the ground of law rests 
ultimately upon God's “allocation” of all elements into essential 
relationships and that man can know the structure of these rela¬ 
tions (whether through reason or revelation) is to affirm that 
nature embodies, in some form or another, the norms for law. The 
natural law premise in its simplest form is that man's knowledge 
of the essential structure of nature yields the norms for law. 
Nevertheless, to view nature from the point of view of God's 
creative act is to have a view of nature, and the notion of law that 
flows from it is a doctrine of natural law. It is just as risky to think 
we know the ultimate norm of justice by analysing the created 
orders as it is to think we can derive them rationally. At the same 
time, Brunner's emphasis upon the notion that man's nature bears 
the capacity to be addressed by God in the I-Thou encounter 
contains a Christian rationalism and the natural law premise. To 
be sure, Brunner explicitly states that we cannot know “in ad¬ 
vance” what is the command of God, but when we do know it, we 
have something to say about human dignity, rights, freedom, and 
equality, and we know these, for the most part, dynamically 
instead of in static form. It must be acknowledged that between 
the severe positivist for whom the source of law rests chiefly in 
proper enactment, and the Christian theologian for whom the 
source of law exists in the creative and redemptive nature of God, 
there is the possibility of the rational, enlightened, view of law. 
There can be no quarrel with Samuel Pufendorf's notion that 
even if there were no God there would be a natural law, for this 
theme of rationalism accords with the theological insight that the 
human reason is not irrevocably perverse in spite of its constant 
tendency to divinize historically relative standards. It must always 
be borne in mind, too, that the triumph of legal positivism at least 
to some extent rests upon the nominalism or voluntarism of such 
theologians as William of Ockham and Martin Luther. But the 
theologian would insist that the rationalist is asking man to be- 

11 Brunner, The Divine Imperative 6S1 (1947). 
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lieve in his interpretation of the source of justice which can be a 
wide variety of things, such as the moral sentiment, custom, or the 
economic order. The question of the essence of law is therefore left 
obscure. While the theologian cannot offer a detailed system of 
law, he does see the phenomenon of law as related to the essential 
nature of man and bearing a close relation to God's purpose for 
man in creation. 

We need not pursue this theological analysis any further since 
our only purpose has been to show the “maximal" language and 
assumptions of this approach to legal theory. Our concern now is 
to start at the other extreme, to consider not what follows from the 
facts about God's nature as the creative source of all things but 
from certain minimal assumptions about man. 

A Full-Length Illustration: 

HOBBES'S MINIMUM ARGUMENT FOR NATURAL LAW 

The striking feature of Hobbes's theory of natural law is 
his insistence that law and morality have the same content and 
that the obligatory force of law is to be found in morality. Starting 
with the basic assumption that as a minimal purpose, men en¬ 
deavor to survive, he derives from this drive toward survival a 
consistent argument for the necessary connection between law and 
morality. As a basis for his argument, Hobbes makes certain 
observations about human nature. 

First, Hobbes speaks of the ever-present possibility of injury. No 
one, he says, is self-sufficient. It is not possible for a man to make 
himself completely invulnerable. All men, by nature, have “fear," 
by which Hobbes means “a certain foresight of future evil." 12 
One's survival is always in jeopardy—“they who go to sleep, shut 
their doors; they who travel carry their swords . . ," 13 This 
continual possibility of injury provides the most obvious basis for 
both law and morality, because bodily harm is a direct threat to 
survival. If by nature men could be perfectly secure, the primary 
reason for law and morality would not exist. Whether men protect 
themselves by locked doors, swords, morality, or law amounts 
really to the same thing, namely, that without some protection, 
without some mode of restraint, men are subject to attack or 


12 Hobbes, De Cive 24 (Lamprecht ed. 1949) [hereinafter cited as De Cive]. 

13 Ibid. 
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injury. The first fact about human nature is, therefore, that life is 
precarious and that injury and death at the hands of one’s fellow- 
man is always a possibility. This fact is the first link between 
human nature, morality, and law, for both morality and law are 
fashioned to overcome the fixed fact of individual vincibility. 

Next, there is the “natural equality of men.” Men are, of course, 
unequal in many ways, in wealth, in physical strength, in imagina¬ 
tion, in power, and in the use of their rational capacities. Hobbes 
asks us to “consider how brittle the frame of our human body is,” 
concluding from this fact that “there is no reason why any man 
trusting to his own strength should conceive himself made by 
nature above others” (emphasis added). What makes all men 
equal in spite of their other inequalities is that it is easy “even for 
the weakest man to kill the strongest.” Men are equal when they 
can do equal things against each other; and “they who can do the 
greatest things, [namely, kill] can do equal things.” By nature, 
then, all men are equal. Such equality renders everyone vulner¬ 
able. Natural equality and vulnerability become the reasons for 
morality and law, for morality and law seek to overcome men’s 
“mutual will of hurting” by providing rules of behavior and a 
system of restraints. Given the nature of human equality, says 
Hobbes, “we can neither expect from others, nor promise to 
ourselves the least security”; to achieve security, morality and law 
are necessary. 14 

Hobbes then asks us to consider the scarcity of things. It is not a 
part of man’s nature that there is a scarcity of things. Some men 
live in fertile regions with relative abundance, while others suffer 
severe privations. What is an aspect of human nature, however, is 
that man’s continued existence depends upon a steady stream of 
nourishment which he must derive from sources outside his own 
organism. Within himself he is constantly forced to overcome a 
form of scarcity, the scarcity of sufficient nutrition as his body 
regularly uses up what he eats. This fact of human nature, namely, 
the absence of a self-sufficient organism, forces men to rely upon 
resources around them to support and sustain their existence. 

By nature men are dependent upon a regular and reliable 
source of sustenance. Although by nature men are dependent 
upon external resources, their needs are not by nature automati¬ 
cally fulfilled. Men must either discover or produce food. Here 


14 Id. at 25. 
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men face their most serious threat from each other insofar as there 
is no natural or mechanical mode of distribution of things; in¬ 
stead, everyone sets out to get what he can. “[T]he most frequent 
reason why men desire to hurt each other, ariseth hence,” says 
Hobbes, “that many men at the same time have an appetite to the 
same thing; which yet very often they can neither enjoy in 
common, nor yet divide it . . .” 15 Thus to internal scarcity is 
added external scarcity; but it is the natural fact of internal 
scarcity constantly threatening man’s survival that requires that 
his relations to the outside sources of his sustenance be made 
reliable. 

Morality and law fulfill this task as they seek to protect the 
mechanism of survival from disruption by invasion from others. 
The mechanism of survival will vary from time to time but can 
include such elements as the possession of land and equipment and 
the practice of exchange and promise. Whether the mechanism be 
simple or intricate, the fact of survival requires protection, fore- 
bearance, and dependability. Moral rules and the legal regime 
come into being to stabilize the mechanism of survival that the 
fact of scarcity makes necessary. Otherwise, given limited re¬ 
sources, “it follows that the strongest must have it . . .” 10 But the 
“strongest” will eventually encounter their “equals,” since every¬ 
one is vulnerable, and if scarcity does not lead directly to morality 
and law, it leads to these through natural equality. 

The fourth fact is that man by nature is able to make moral 
distinctions. Human nature is complex. Like a watch, it has many 
parts. But like a watch, says Hobbes, where the “motion of the 
whole cannot well be known, except it be taken in sunder, and 
viewed in parts,” so also “what the quality of human nature is” 
requires that we consider it “as if [it] were dissolved ,” 17 that is, 
consider human nature’s constituent parts in order to understand 
the nature of the human act. When we do this, we find a mixture 
of capacities and motives. We have already mentioned the element 
of fear—that expression of egotism growing out of the drive to 
survive—for fear is chiefly the “foresight of future evil.” To those 
who would want to describe human nature not as a fearful self but 
as loving and altruistic, Hobbes issued the reminder that even in 


16 Id. at 26. 

16 ibid. 

17 Id. at 11. 
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well-governed states with settled laws men travel with swords and 
do not go to sleep without locking their doors and even in their 
houses lock their trunks. Because of the natural equality of all 
men, fear plays a significant role and Hobbes argues that “the 
original of all great and lasting societies consisted not in the 
mutual good will men had toward each other, but in the mutual 
fear they had of each other .” 18 

Fear is only one element in the complex nature of man. There 
is also the subtle combination of lust and reason. Men have 
“natural lusts . . . for every man is desirous of what is good for 
him, and shuns what is evil.” Lusts revolve around the matter of 
survival, for men desire what in their opinion will secure their 
existence. Likewise they shun what is evil or what threatens their 
existence, for “the chiefest of natural evils ... is death.” Against 
this threat of death man has “a certain impulsion of nature, no less 
than that whereby a stone moves downward .” 18 But unlike a stone, 
man moves whichever way his reason leads him—man makes 
choices and decisions. He can anticipate and evaluate dangers and 
can devise means for protecting himself. This is the precise con¬ 
text in which the word “right” emerges, for it means acting, that 
is, choosing or deciding or using one’s reason in such a way as to 
survive. Hence, “the first foundation of natural right is this, that 
every man as much as in him lies endeavor to protect his life and 
his members.” 

In this context, Hobbes gives a limited meaning to “reason,” 
especially to “right reason.” For by “right reason” in natural man 
he does not mean “as many do, an infallible faculty” that grasps 
eternal truths, but the act of “reasoning by which man uses all 
means to insure his survival.” Reasoning is “the peculiar and true 
ratiocination of every man concerning [his] actions . . .” 20 It 
follows, therefore, that the relation between lust and reason is not 
a simple one where reason merely devises the means for securing 
any and all the objects of lust. The decisive natural fact is the 
drive to survive, and it is the function of right reason to sort out 
those objects of lust that secure survival from those which would 
endanger survival. 

Even in the so-called state of nature man has, in addition to the 

18 Id. at 24. 

i» Id. at 26. 

20 id. at 32. 
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elements of fear, lust or desire, and reason, the capacity to make 
moral distinctions. Hobbes does say that “nature hath given to 
everyone a right to all,” that is, “to do what he would, and against 
whom he thought fit, and to possess, use, and enjoy all what he 
would, or could get.” Moreover, whether the means he is about to 
use and the action he is performing is necessary for his survival or 
not “he himself, by the right of nature, must be judge .” 21 But the 
“war of all against all” that results from each person seeking his 
own survival is not an amoral phenomenon. Although each person 
has the natural right to adopt ways and means for his survival and 
has the sole right to judge which means he will choose, it does not 
follow that all his actions are necessary means for his survivall 
Even in the state of nature, says Hobbes, it is possible to distin¬ 
guish between acts that are and those that are not necessary for 
suvival. 

“Right reason,” then, is not simply ratiocination whereby a man 
devises means to achieve whatever ends he may choose, but “true 
ratiocination . . . [concerns] actions of his which may either 
redound to the damage or benefit of his neighbors .” 22 From the 
primary natural right to survive is derived a fundamental standard 
of human behavior, providing a clear standard of morality. For 
even though every act in self-defense is in a sense right, Hobbes 
explicitly says that even in the “state of nature ... if any man 
pretend somewhat to tend necessarily to his preservation, which 
yet he himself doth not confidently believe so, he may offend 
against the laws of nature ...” (emphasis added ). 23 The ca¬ 
pacity to make moral distinctions is natural; natural man knows 
the difference between a bona fide act of self-defense and an 
outright act of plunder. 

These, then, are some of the characteristics of human nature 
that provide the causes or the reasons for morality and law. For 
morality and law are derived from the natural facts of man’s 
susceptibility to injury by his fellowmen, from the natural equal¬ 
ity of men, from the scarcity of things, and from man’s natural 
capacity to make moral distinctions. What all these human charac¬ 
teristics have in common is that they all bear in one way or 
another upon the human drive for survival. It turns out therefore 

21 Id. at 27-28. 

22 Id. at 32. 

23 id. at 28. 
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that morality and law have the same content, since the good which 
morality prescribes and the right which the law enjoins both 
involve survival. In their original form, morality and law are 
natural in the sense that “every man by natural necessity desires 
that which is good for him” and possesses the “right reason” that 
enables him to understand what he must do to survive . 24 

From these various characteristics of human nature, Hobbes sets 
out to derive natural laws. Although he gives a rather conven¬ 
tional definition of natural law when he speaks of it as the “dictate 
of right reason,” he is particularly concerned to show that natural 
law is “a part of human nature.” And this he does by deriving all 
natural laws from the natural functioning of reason. Everyone 
agrees, he says, that those actions are good or right which are “not 
done against reason” and those are wrong “which are repugnant to 
right reason .” 25 Right reason means the act of reasoning from 
some true principle without contradiction. That all human ac¬ 
tions should facilitate man’s endeavor to survive is such a true 
principle. Although a man is capable of acting in a wide variety of 
ways, and although Hobbes says that in the state of nature “every¬ 
one has a right to all,” right reason requires that from all the 
possible ways he can act, a man following right reason should act 
consistently with the requirements of survival. In general, then, 
natural law is not merely some abstract “dictate of reason” but is 
rather “a dictate of right reason, conversant about those things 
which are either to be done or omitted for the constant preserva¬ 
tion of life and members . . .” (emphasis added). From this 
general concept of law, Hobbes derived, among others, the follow¬ 
ing specific “laws of nature .” 20 

The first and fundamental law of nature, derived by reason 
from the condition of human nature, is that “peace is to be sought 
after.” It is part of man’s elementary rational knowledge that 
survival can best be guaranteed under conditions of peace . 27 

Another law of nature, derived from the first, is “to perform 
contracts.” Nature “commands every man, as a thing necessary, to 
obtain peace, to convey certain rights from each to other . . . and 
this is called a contract .” 28 Good faith and the keeping of prom- 


24 Id. at 29. 

25 id. at 32. 
2 Qlbid. 
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ises are indispensable if there is to be a peaceful and stable 
community. Such acts are required by right reason as the condi¬ 
tions of peace and survival. But not all contracts are in accord with 
right reason or natural law and therefore not every promise is 
right or obligatory. For example, “no man is obliged by any 
contracts whatsoever not to resist him who shall offer to kill, 
wound or any other way hurt his body .” 29 

To obey contracts is a command of reason, but reason also 
prescribes the scope of contracts so that no man is “tied to 
impossibilities ,” 30 no man is tied by any compacts whatsoever to 
accuse himself, and in general, “if what [men] vow be contrary to 
the law of nature, they are not tied by their vow, for no man is tied 
to perform an unlawful act .” 81 Although reason requires that for 
the sake of peace and survival a man should willingly convey 
certain of his rights to others, reason also dictates that he should 
retain some others, including “the right of bodily protection, of 
free enjoyment of air, water, and all necessaries for life .” 32 These 
rights that men retain and must not convey through any compact 
they must also be willing for every other man to retain. 

A corollary to the natural law requiring that contracts and 
promises be kept is the enjoyment, without “molestation,” of what 
has been conveyed, “as for example, if any man shall sell or give 
away a farm, he utterly deprives himself . . . from all right to 
this farm . . .” 83 What earlier all men were free to use acquires, 
through contract, a new status. Various forms of property have 
their foundation therefore in the natural law. 

There are many other natural laws, and altogether “the laws of 
nature are . . . the sum of moral philosophy .” 34 We have seen, 
then, that even in the state of nature, natural law, or right reason, 
requires that men should seek peace or refrain from injuring 
others, that promises be kept, and that what has rightly become a 
person’s property be respected. Actually, Hobbes’s list of natural 
laws is a long one, including such rules as that “both parties 
disputing concerning the matter of right submit themselves unto 
the opinion and judgment of some third” and that “no man must 


29 Id. at 39. 

80 Id. at 40. 

8 1 Id. at 37. 
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83 Id. at 33-34. 

84 id. at 59. 
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be judge or arbiter in his own cause .” 85 All natural laws, again, 
are derived from the initial premise that the indisputable purpose 
of human nature is to survive. 

Can it be assumed that these natural laws will be known by all 
men? If they are not known, can they be binding upon all men? 
Hobbes realized that some “will say that the deduction of these 
laws is so hard, that it is not to be expected they will be vulgarly 
known, and therefore neither will they prove obliging .” 36 It is 
true, he said, that fear, anger, ambition “and other perturbations 
of mind” do hinder a man's knowledge of natural laws. Indeed he 
thought that natural law requires that a man refrain from actions 
which would weaken or disturb the mind and thereby destroy the 
faculty by which the natural laws are known, “which most mani¬ 
festly happens to drunkards and gluttons .” 37 Actually, says 
Hobbes, “there is no man who is not sometimes in a quiet mind” 
and in such a condition nothing is easier for him to know than the 
rules of natural law. All anyone needs to do is to test his proposed 
action by the principle of reciprocity, to “conceive himself to be in 
the other’s stead,” and he will know what is right. All men know 
the ancient rule, “do not ... to others . . . you would not have 
done to yourself .” 38 

Because the end or purpose of human nature will always be at 
least survival, all the laws reason deduces from this condition of 
human nature are “immutable and eternal.” What the laws of 
nature forbid can never be lawful and what they command “can¬ 
not be abrogated by any custom or law whatsoever .” 30 Even in the 
state of nature all the laws of nature are binding upon all men. 
Hobbes distinguishes between the internal court of conscience and 
the external court of the community, saying that “the law of 
nature doth always and everywhere oblige in the internal court, or 
that of conscience, but not always in the external court, but then 
only when it may be done with safety .” 40 

We come now to the central question, whether the positive legal 
order is morally neutral or whether there is an intimate and 
necessary connection between the regime of positive law and 

35 Id . at 53. 

33 Id, at 55. 

37 Ibid . 

38 Ibid . 

39 id. at 56-57. 

40 Id, at 56. 
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morality. So far the argument has been that because of certain 
inherent human characteristics, some rules must be formulated to 
guide human behavior; and, that, from the nature of man certain 
rules can be deduced by all men and these rules have the quality 
of natural laws; finally, all men have the obligation to obey these 
rules of natural law. This argument assumes that there is yet no 
civil society. To return to Hobbes’s analogy, if we want to under¬ 
stand how a watch works, we have to take it apart and discover all 
the causes of the motions. Similarly, the positive legal order of a 
civil society is best understood when its constituent parts are 
analyzed. When you take a civil society apart, you have at least 
these elements: (1) the individual, (2) rules of law, (3) the sover¬ 
eign, and (4) obligation. Whether these four elements emerge in 
history in exactly this chronological order or whether this se¬ 
quence signifies an order of logical priority does not make much 
difference for the sake of the argument. In either case the task of 
understanding the positive legal order requires that we make some 
assumptions about each of these four elements. The manner in 
which these elements are put together will determine whether we 
can argue that the legal order is grounded in morality. 

The individual. Any system of positive law must assume a 
particular quality in human nature, namely, the quality of under¬ 
standing, of rationality. If we assume that there was a time when 
there was no positive legal order, when men lived in a state of 
nature, we must also assume that men possessed at that time the 
same natural capacities they exhibit in civil society. Unless we 
make that assumption, the only alternative is to say that prior to 
civil society men possessed no understanding or rational capacity. 
If this were the case, by what act could human nature have been 
transformed from a non-rational to a rational condition? Some 
accounts of the origin of civil society attempt the logically impos¬ 
sible feat of deriving a rational system of laws from what can only 
be interpreted as brutes. Only rational beings are capable of 
understanding a rule of behavior and only such individuals can 
understand the desirability of creating a legal order in the first 
place. The presupposition, then, of a legal order, is intelligent 
human beings. 

Rules of law. Rules of law do not exist for the first time only 
after civil society is instituted. Admittedly, it is the case that 
positive law comes into being only after a sovereign is established. 
But the issue is not simply to designate the proximate origin of 
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positive law; the question is rather to account for the origin of the 
rules of law. If human nature is a given, if all its characteristics are 
relatively permanent, if, that is, by nature men have the rational 
capacity to deduce from human nature certain rules for human 
behavior, then these rules are the laws of nature and are the 
primary forms of the rules of law. 

There is no basic difference between the laws that natural 
reason deduces in the state of nature and the positive laws that the 
sovereign commands. This follows from the fact that individual 
human nature is the same in the state of nature as in civil society. 
Hence, Hobbes says that “the Law of Nature, and the Civil Law, 
contain each other, and are of equal extent”; 41 he also says that 
civil and natural law “are not different kinds, but different parts 
of Law; whereof one part being written, is called Civil, the other 
unwritten. Natural.” 42 The force of this argument derives from 
the fact that natural law and morality are the same thing; this 
would mean, therefore, that civil law, being a version of natural 
law, emerges from morality. 

The positive law does not create the category of morality, 
although it frequently provides its official definition; for example, 
“theft, murder, adultery, and all injuries are forbid by the laws of 
nature; but what is to be called theft, what murder, what adultery, 
what injury in a citizen, this is not to be determined by the 
natural, but by the civil law.” 48 The core of positive law is always, 
says Hobbes, derived from the natural law; the details for imple¬ 
menting natural law appear in the positive law. That promises 
should be kept is prescribed by the natural law, but that there 
should be two or three witnesses to a contract is a positive mecha¬ 
nism for enforcing the keeping of promises. That men should not 
injure each other is a rule of natural law, but that automobiles 
should travel at specific speeds per hour in various zones is a 
positive means for preventing injury. Although nature nowhere 
prescribes that there must be two witnesses to contracts, it does 
enjoin the keeping of promises, and although nature nowhere 
contains a rule requiring speeds of thirty-two miles per hour, it 
does enjoin care for others’ safety. When Hobbes says that “Law 
was brought into the world for nothing else, but to limit the 

41 Hobbes, Leviathan 227 (Everymans Library ed. 1950). [Hereinafter cited as 
Leviathan.] 

42 id. at 228, 

43 De Cive 8L 



256 SAMUEL ENOCH STUMPF 


[1965 


natural liberty of particular men, in such manner, as they might 
not hurt, but assist one another . . . ,” 44 he was referring to the 
rules of natural law from which specific rules of positive law are to 
be deduced. 

The positive law is not always a perfect expression of the 
requirements of natural law, nor is the natural law always under¬ 
stood accurately or fully. That there can be such variability in 
both the positive and natural laws might suggest a degree of 
relativism, which is inconsistent with the idea of natural law. 
There is the assumption in many natural law theories that the 
content of natural law is invariable and that human reason is 
capable of discovering absolute norms of behavior. Such theories 
also assume that natural law provides the positive law with a 
perfect pattern for legislation. The fact is, however, that laws are 
constantly being challenged and changed. Laws require one mode 
of behavior at one time and a different mode at a later time. It 
would appear, from this fact, that there are no permanent norms 
of natural law to guide the making of positive laws. 

If the positive laws are in a constant process of revision, and if 
what was called “natural” at one time—for example, slavery—but 
contrary to nature at a later time, why not abandon the whole idea 
of natural law and look upon the positive law as a set of rules 
fashioned by each generation to fit its own conceptions of desirable 
human behavior? There is great theoretical simplicity in describ¬ 
ing law as merely the command of the sovereign. Conversely, there 
is considerable theoretical imprecision if it is argued that positive 
law should rest upon natural law, while saying at the same time 
that natural law has no static or permanent content. Everything, it 
would seem, turns upon whether the theory of natural law re¬ 
quires one to say that the content of natural law is absolutely and 
fully known at any given time. 

It is not necessary, in order to have a viable theory of natural 
law, to say that there is a presently known set of absolute rules of 
human behavior. Nor is the relevance or value of natural law 
theory diminished because of the historical fact that men con¬ 
stantly revise the content of natural law. There are certain perma¬ 
nent facts about human nature from which Hobbes, as we have 
seen above, derived certain natural laws. But whether these are the 
only laws that can be derived from human nature is open to 
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question. Nor is it necessary to assume that the interpretation of 
the laws of nature is always accurate or adequate. Although 
Hobbes had for clear reasons assigned to the sovereign the au¬ 
thority to interpret the laws of nature, and although he once said 
that “there can be no unjust laws,” he did not deny that sovereigns 
and judges could give erroneous interpretations of the natural 
law. 

Although he defined law as a command of the sovereign, 
Hobbes did not intend by that definition to separate law and 
morality. The peculiar authority of the sovereign and his judges is 
that they alone have the right and power to command and render 
interpretations and decisions. But these acts of authority are not 
equivalent to morality. Sovereigns and judges can err, says 
Hobbes, and their decisions can and must be evaluated by the 
moral standards that precede their acts. For example, the function 
of the judge, “the act of judicature,” is, says Hobbes, to consider 
“whether the demand of the party, be consonant to natural reason, 
and Equity; and the sentence he giveth, is therefore the interpre¬ 
tation of the Law of Nature.” 46 His sentence is authoritative not 
because it accords perfectly with the requirements of natural law, 
but because he was authorized to give the sentence, the interpreta¬ 
tion, by the sovereign. The moral authority of his decision is 
separable from his functional authority to render it. Hence, says 
Hobbes, because there is no judge and no sovereign “but may err 
in judgment of Equity,” it follows that “if afterward in another 
like case he find it more consonant to Equity to give a contrary 
sentence, he is obliged to do it.” Indeed “all the Sentences of 
precedent judges that have ever been, cannot all together make a 
law contrary to natural Equity: Nor any examples of former 
judges, can warrant an unreasonable sentence, or discharge the 
present judge of the trouble of studying what is Equity . . . from 
the principles of his own natural reason.” 48 

Hobbes apparently would not accord to positive law a morally 
neutral status. From his conception of human nature, he derived 
natural laws, and he never divorced his conception of civil law 
from these natural laws. The very concept of law, as he saw the 
matter, is derived from morality or natural law. That he placed 
such emphasis upon the role of the sovereign in the phenomenon 

«/d. at 236. 

« Id. at 237. 
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of law must not obscure his constant reminder that positive law 
must satisfy, as much as possible, the requirements of morality. 

Nor did Hobbes wish to limit the function of civil law merely to 
preserving order. The general obligation of the sovereign to 
procure the safety of the people was more than a duty to insure 
their survival. By safety, said Hobbes, “is not meant a bare 
preservation, but also all other contentments of life, which every 
man by lawful industry, without danger or hurt of the common¬ 
wealth, shall acquire to himself.” 47 The rules of civil law contain 
therefore more than the minimum natural requirements for sur¬ 
vival. Just what else they should contain will vary as human 
horizons are extended, for says Hobbes, “time, and industry, 
produce everyday new knowledge.” 48 

We have compared “rules of law” with “civil laws,” saying that 
natural reason understands the requirements of the rules of law 
even before there is a sovereign and that civil laws are the positive 
enactments of the sovereign. It is perfectly consistent to argue, as 
Hobbes does, that the rules of law, the natural laws, are not 
“properly" laws, but that “when a commonwealth is once settled, 
then are they actually laws, and not before . . .” The issue is not 
how the word law is to be used, but rather what the word means. 
To say, rightly, that laws properly so-called are the commands of 
the sovereign does not mean that law consists simply in the fact of 
such commands. Hence, although Hobbes says that “the civil 
laws . . . are nothing else but the commands of him who hath 
the chief authority in the city, for the future actions of his 
citizens,” 40 he is simply designating what are the official rules in a 
particular legal system; by this definition of law he did not intend 
that law has no reliance upon morality. 

On the contrary, his whole argument has been to show that the 
rules which natural reason can deduce from human nature be¬ 
come the content of the positive civil law. Civil society and its 
legal order are built upon the conditions of human nature and its 
requirements. That is why Hobbes asserts that “the law of nature, 
and the civil law, contain each other.” Similarly, when Hobbes 
says that “there can be no unjust law, or that “before there was 
any government, just and unjust had no being,” he is again 


47 Id. at 288. 

48 id. at 290. 
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stipulating the use of the word justice in the technically legal 
sense. 60 In this context, justice means in “accordance with the 
positive law” or the official decision of a court. He certainly did 
not mean to say that justice in the moral sense had no being in the 
state of nature. “The Laws of Nature,” says Hobbes, "... con¬ 
sist in Equity, Justice, gratitude and other moral virtues on these 
depending, in the condition of mere nature . . .” 61 Although the 
sovereign has the sole authority to command and to define justice, 
he is not exempt from the requirements of natural law and natural 
justice. 

The principal difference between law in the state of nature and 
in civil society is that in the former laws are unwritten and 
everyone is free to interpret the requirements of justice, whereas 
in the latter there is an official sovereign who promulgates laws 
and renders interpretations and decisions. Positive law therefore 
does not begin simply with the fact of sovereignty as though 
sovereignty does not have its prior conditions and cause. The 
preconditions of sovereignty are intelligent human beings, knowl¬ 
edge of natural laws and justice, and some form of consent em¬ 
powering a sovereign to make positive laws. 

The sovereign. Although Hobbes expressed a personal prefer¬ 
ence for monarchy, his concept of sovereignty is not tied to any 
particular form of it. And although the very concept of sover¬ 
eignty implies powers and rights, Hobbes made it clear that the 
sovereign also has duties. The most significant aspect of Hobbes's 
theory is that he describes the origin of sovereign power in moral 
terms. At one technical point Hobbes sees no difference between 
the sovereign who is “instituted” and the one who becomes sover¬ 
eign by conquest. In both cases the moral rule of survival is the 
cause of sovereign authority. In the first case, men fear each other 
and to avoid death or injury choose a sovereign, a "Man, or 
Assembly.” In the case of a victor, the people “subject themselves 
to him they are afraid of.” “In both cases,” says Hobbes, “they do 
it for fear. . . . But the rights, and consequences of sovereignty, 
are the same in both.” 52 In the case of conquest, “it is not . . . 
the victory that giveth the right of dominion over the vanquished, 
but his own covenant.” 53 Hobbes does not deny the possibility of 

50 Id. at 129. 

51 Leviathan 227. 

52 id* at 167-68. 

53 id, at 171. 
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despotism, but his theory of sovereignty is neither a blueprint for 
nor a justification of the totalitarian despot. 

Again, certain conditions prevail before there is a sovereign, 
namely, the existence of intelligent human beings, their knowl¬ 
edge of the natural laws, and their obligation to obey these rules 
unless there is a genuine threat to their security. The reason for 
instituting a sovereign is to create the conditions of security that 
would enable men to obey the requirements of natural law. What 
causes the war of all against all is not the absence of rules of 
conduct but rather their violation, forcing everyone to be his own 
defender. By nature men know that they should seek peace, 
refrain from injuring others, keep their promises, and refrain from 
stealing. The function of sovereignty therefore is not to create 
morality or law as though these did not exist before the sovereign. 
The sovereign, when instituted, comes into being through the 
moral law that enjoins men to seek peace, to enter into agree¬ 
ments, to yield certain freedoms for the sake of peace, and to keep 
promises when agreements or contracts are made. The social 
contract cannot be the origin of morality; the obligation to keep 
promises precedes the social contract and this prior moral commit¬ 
ment secures the contract from which the sovereign authority is 
derived. The fiction of a social contract is not the decisive point 
here; what is important about the contract theory, however, is its 
insistence that either chronologically or logically there is, prior to 
the sovereign, a moral order and that the function of the sovereign 
is to implement it. 

In this view, the origin of sovereignty lies in morality, in the 
natural moral law that logically leads men, in the interests of 
peace, survival and the enjoyment of human contentments, to 
create a civil society. From its inception then, the sovereign has a 
moral cause and a moral end. That his origin and his duties are 
defined by morality does not mean, however, that whatever the 
sovereign does is moral. In this regard, the sovereign is no differ¬ 
ent from an individual who is also subject to the natural laws of 
morality but does not always act in conformity with these laws. 
The sovereign can make bad laws and, what is more, he is capable 
of violating the very natural law he was instituted to enforce. 

All the duties of the sovereign, says Hobbes, “are contained in 
this one sentence, “the safety of the people is the supreme law.” 64 


54 Ob Cive 142. 
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The sovereign in under moral obligation. He is not autonomous. 
His reason for existing is not found merely within himself. The 
decisive point is that “the city was not instituted for its own, but 
for its subjects' sake . . ." 55 Nor is mere survival all that the 
safety of the people requires, for “by safety must be understood, 
not the sole preservation of life in what condition soever, but in 
order to its happiness. For to this end did men freely assemble 
themselves, and institute a government, that they might, as much 
as their human condition would afford, live delightfully." 50 

A sovereign “would sin against the law of nature," says Hobbes, 
if he did “not study, as much as by good laws," he could provide 
his subjects “abundantly, not only with the good things belonging 
to life, but also with those which advance to delectation." 57 
Hence, he says “to the care of the sovereign, belongeth the making 
of good laws. But what is a good law? ... A good law is that 
which is needful . . . and perspicuous." 58 It is not proper for the 
sovereign to “bind the people from all voluntary actions." Rather, 
it is the sovereign's function “to direct and keep them in such a 
motion, as not to hurt themselves by their own impetuous desires, 
rashness, or indiscretion; as hedges are set, not to stop travellers, 
but to keep them in the way." 59 Laws that are not needed for 
these constructive purposes are not good, nor are those sovereign 
acts in accordance with the safety of the people that favor the rich 
against the poor. Justice must be administered equally “to all 
degrees of people ... as well rich, and mighty, as poor and 
obscure persons." For, says Hobbes, “in this consisteth Equity; to 
which, as being a precept of the law of nature, a sovereign is as 
much subject, as any of the meanest of his people." 60 

To say that law is a command of the sovereign does not neces¬ 
sarily imply a separation of law and morals. The very ground of 
the sovereign's authority lies in morality, and the sovereign's 
responsibility is morally circumscribed. His duties, in addition to 
those mentioned above, include the obligation “to cause men 
to . . . [refrain from depriving] their neighbors by violence, or 
fraud [of their possessions, their] own life and limbs, . . . [pos- 

55 ibid. 
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sessions] that concern conjugal affection,” and also their "riches 
and means of living.” The sovereign’s pedagogical function is not 
limited to these negative prohibitions but extends to engendering 
a high motive for behavior, the motive that gathers up the whole 
intent of the second table of the commandments, namely, “thou 
shalt love thy neighbor as thyself.” 61 

If the sovereign’s authority is thus grounded in morality, and if 
his actions are clearly required to enhance the safety of the people 
in the broadest sense of that phrase, what duties rest upon the 
citizen to obey the sovereign when in the judgment of the citizen 
the sovereign has departed from the requirements of morality? 

Obligation to obey the law. It should not be surprising that 
Hobbes rejected the position that the citizen has an absolute duty 
to obey the law. To be sure, much of his argument reads like a 
grammar of strict obedience. At the same time he recognized that 
for certain reasons, a citizen could, “without injustice,” refuse to 
obey the law. Hobbes’s argument regarding obedience therefore is 
a double one, giving reasons for obedience and describing the 
conditions under which obedience could not be required. 

As we have already seen, Hobbes argued that the citizen’s 
obligation to obey the law is a moral one. The logic of his 
argument for sovereign authority is clear, consisting of the follow¬ 
ing: only by instituting a single authoritative voice can men 
overcome anarchy; by conferring authority upon the sovereign, 
men thereby convey to the sovereign the right they each had 
originally for determining right actions—for this reason, the sov¬ 
ereign’s acts are in a special sense each citizen’s, as though each 
citizen expressly said in the social contract that I authorize all his 
actions; if after the social contract each citizen were to reserve the 
freedom to decide whether the sovereign’s commands are just and 
therefore whether they should be obeyed, anarchy would once 
again result; therefore, to avoid anarchy, the citizens must obey 
the civil laws, i.e., the sovereign’s interpretation of the natural 
law. 

But in addition to this argument for obedience, Hobbes recog¬ 
nized that there can be some things “which though commanded by 
the sovereign, [the citizen] may nevertheless, without injustice, 
refuse to do.” 62 The reason Hobbes gives two answers to the 

81 Id. at 294-95. 

02 Id. at 183. 
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question whether men have an obligation to obey the law is that 
his argument for sovereign authority contains two perspectives: 
for one thing, sovereign authority is necessary for overcoming the 
confusion of opposing opinions that leads to anarchy; secondly, 
men consent to be governed only because they assume that their 
quest for survival and the fullest enjoyment of their aspirations— 
in short, the fulfillment of natural law—can better be achieved in 
civil society. Thus Hobbes is concerned not only with order but 
also with justice, not only that laws should be definite and clear 
but that they be clearly right. 

For “the two arms of a commonwealth,” says Hobbes, “are force , 
and justice ... as if a commonwealth could consist, where the 
force were in any hand, which justice had not the authority to 
command and govern.” 63 We have already recognized that for 
Hobbes one use of the words just and right is merely tautologous, 
since they mean whatever the law prescribes. But the extensive 
analysis Hobbes makes of the state of nature, of man's rational 
capacity, his ability to discern the natural laws, his clear obligation 
to the laws of nature even prior to the civil society, and his explicit 
statement that “the city was not instituted for its own, but for the 
subjects' sake—all this indicates that there are moral rules and the 
concept of justice even before the legal system is instituted. There¬ 
fore, even though the express words of the social contract might be 
“I authorize all his actions,” Hobbes argues that “no man is bound 
by [these] words themselves,” to obey every command of the 
sovereign. The significant fact about the contract is not its precise 
wording, says Hobbes, but rather its intent. If the express words 
are interpreted so as to frustrate the intention of the contract, then 
they do not have to be obeyed. If, for example, the sovereign 
“commands a man ... to kill, wound or maim himself; or not 
resist those that assault him ... yet hath that man the liberty to 
disobey.” 64 

The intention of the contract is twofold, namely, to create a 
condition of ordered security in society, and to enable men to 
fulfill their natural capacities for endeavors consistent with the 
natural law. As the contract has a twofold intent, it is possible to 
frustrate this intent in two ways: first, the citizens can frustrate 
order, security, and predictability by civil disobedience; second, 
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the sovereign can frustrate the purpose of sovereignty by disre¬ 
garding or damaging the welfare or safety of the people. 

It is not necessary to retain the language or terminology of the 
“social contract” to discuss the grounds of obligation to the law. 
Hobbes seems to have limited this contract to the citizens and 
excluded the sovereign from it. In this view, the citizens have con¬ 
tracted with each other to obey the sovereign; but there is no 
contract between the citizens and the sovereign. The sovereign 
cannot break a contract, therefore, because he was never a party to 
one. Though the sovereign has no contractual obligations to the 
citizens, he does, nevertheless, have duties toward them that are 
prescribed by the natural laws, by God. But the sovereign’s viola¬ 
tion of a natural law does not justify a citizen’s disobedience; the 
sovereign is answerable to God and not to the citizens. Still, it is 
not necessary to use this language of contract, since the chief point 
being made is that the very concept of sovereignty, the very 
presupposition of civil society is that somewhere there has to be a 
locus of authority. Such authority ceases to be authority if it is 
constantly subject to each citizen’s interpretation and possible 
disobedience. Whether there was or was not a contract, there is the 
implied assumption and requirement of obedience to authority if 
anarchy is to be avoided. Indeed Hobbes says that “the obligation 
to perform grows not immediately from that contract, by which we 
have conveyed all our right on the city but from hence, that, 
without obedience, the city’s right would be frustrate, and by 
consequence there would be no city constituted.” 

If it is the case that the citizen has a moral obligation to obey 
the law and also a right to disobey it, what is the formula for 
deciding when to obey and when to disobey? Hobbes did not 
provide an exact formula for answering this question. It may be 
that there is no such precise formula. The criterion he proposed is 
the general one, namely, whether disobedience will cause the 
breakdown of society, that is, frustrate the intention all men have, 
even in their disobedience, to live in civil society. Thus Hobbes 
says that “there is so much obedience joined to [the] absolute 
right of the chief ruler, as is necessarily required for the govern¬ 
ment of the city . . .” flB 

It is not enough for a citizen to say that he is disobeying the civil 
law in the name of the natural law. For even though the law of 
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nature is easy to discern for those who think impartially, still, 
“there be very few, perhaps none, that in some cases are not 
blinded by self love, or some other passion” thereby making the 
law of nature “of all laws the most obscure.” 80 The most important 
in this connection is the fact that one who disobeys the sovereign 
now puts himself in the position he has just denied to the sover¬ 
eign, namely, that of giving the authoritative interpretation of the 
natural law. And, moreover, such a person in effect is asking for 
obedience from the rest of society to his own version of morality 
and law. 

Even more complicated is the case where one disobeys the civil 
law in the name of the law of God. The vexing question is how it 
can be determined what is God’s law. Hobbes’s central point here 
is not that there is no law of God; indeed he believed that the laws 
of nature are the commands of God. Rather, his point was that 
well-meaning individuals could disagree over what constitutes 
God’s law. One has to be prepared, he said, to allow not only this 
or that particular citizen to claim exemption from the civil law 
but anyone who felt that God’s law required him to disobey the 
sovereign. Yet, “if men were at liberty, to take for God’s com¬ 
mandments, their own dreams, and fancies, or the dreams and 
fancies of private men; scarce two men would agree upon what is 
God’s commandments; and yet in respect of them, every man 
would despise the commandments of the commonwealth,” and 
once again anarchy would prevail. 67 It is helpful to remember 
that the logic of disobedience implies retaining the concept of 
absolute authority. As Hobbes says, those persons “who dispute 
against absolute authority, do not so much care to destroy it, as to 
convey it on others.” 68 

The right Hobbes would give to the citizen to disobey the 
sovereign is, in the end, restricted to those cases where the ele¬ 
mentary purpose of civil society, the preservation of life, is threat¬ 
ened. Conversely, the chief authority the sovereign has over the 
citizen lies in those cases where the actions of the citizen can 
threaten the foundation of civil society. In actual fact this means 
that civil disobedience is an exceptional occurrence. But it does not 
follow that there can be no moral criticism of the sovereign. Such 
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criticism, however, does not always require civil disobedience. The 
very structure of civil society can provide the apparatus for protest 
and the mechanism for orderly change, especially in a democratic 
legislature and judicial system. But the legislature and the courts 
are part of the sovereign authority, and not even in a democracy 
does a private citizen have the right to disobey these. 

Legislatures and courts can fail to satisfy the citizen’s legitimate 
expectations. Even Hobbes argued that the responsibility of the 
sovereign to insure the “safety of the people” implied more than 
simply physical preservation; it should include, he said, “all other 
contentments of life,” not preservation of life “in what condition 
soever, but in order to its happiness.” The sovereign, it would 
appear, will be constantly under pressure from the citizens as they 
press beyond the conditions of mere survival toward the attain¬ 
ment of the “other contentments of life.” The line between civil 
society and anarchy is a thin one. And the desire to achieve not 
only an orderly but also a just society is a deep one. Whether the 
thin line will be crossed from civil society to anarchy will depend 
upon how men set out to achieve the just society. It would be the 
greatest irony if the very foundation of society, the rule of law, 
were destroyed in the process of seeking justice. The natural law 
keeps man’s situation in perpetual tension, for it enjoins him at 
once to obey the laws as the condition of an ordered society and at 
the same time impels him toward justice. 

What is clear from Hobbes’s theory of natural law is that he 
never divorced law from morality. He saw the legal order as 
founded upon morality, a morality derived from human nature 
and for that reason natural. His theory is a minimum theory of 
natural law because it asks one to make the least number of 
assumptions about man and his purposes. But he saw as the 
purpose of human life more than its mere preservation. Still, the 
intent of our analysis has been to show that even from Hobbes’s 
positivistic version of natural law he viewed law as a moral 
phenomenon, insisting that the legal order cannot be separated 
from the moral order. 
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Among the books relevant to religion and public order that were 
published during the past year, historical studies and analyses of 
legal cases have tended to be objective and in fact attain a high 
level of scholarship. Interpretations of issues in modern America, 
on the other hand, reflect in varying degrees the personal or 
institutional interests of the authors to such an extent that even 
the presumably descriptive aspects of their works are colored. We 
may expect, consequently, continued differences of opinion and 
controversy on the status of religion in American society. This is 
to be expected and may not actually be a bad thing, for out of the 
discussion of this decade may emerge relative consistency both in 
legal interpretation and social philosophy. 

Historical Studies 

Our understanding of early medieval church-state theory is 
enhanced by an exceptional scholarly work, The Two Kingdoms: 
Ecclesiology in Carolingian Political Thought, 1 by Karl Frederick 
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Morrison. Focusing upon the Frankish Empire of the ninth cen¬ 
tury, the author shows how a circle of interpreters led by Hincmar 
of Rheims took advantage of a weakening of the imperial power to 
insist that the privileges of the clergy and limits upon temporal 
authority implicit in earlier thought be made explicit through 
laws and agreements. 

Morrison contends that the conflict between the court and the 
clerics was not simply one of monism versus dualism. Rather all 
parties agreed that human society was governed by two powers— 
temporal and spiritual—both divinely ordained to their respective 
ends. But the tendency to articulate Frankish ecclesiology in 
response to situations rather than in systematic treatises led to 
statements implying papal and temporal monism. 

What is usually regarded as Carolingian monism was actually a 
social dualism which assumed that the temporal ruler guaranteed 
the laws of all social orders and that the clergy as one such order 
gained security in its legal status from him. Charlemagne inter¬ 
vened in defense of the church but acknowledged his subjection to 
church authority in doctrinal matters. Against this policy the chief 
theorists among the Frankish clergy sought to establish their order 
as an entity alongside the temporal, to which the king would 
submit in spiritual matters just as clerics submitted to him in 
temporal. Unlike papal monists they did not claim authority over 
temporal government in such matters as bestowing royal office or 
deposing kings, although their use of imagery describing the 
Church as a mystical union of all believers deriving its cohesion 
from the sacramental functions of the clergy implied the superi¬ 
ority of the spiritual office to the temporal. The Frankish clergy 
countered royal pretensions by attempting to limit the exercise of 
royal authority to strictly secular matters. Hincmar of Rheims 
articulated the dualistic view most adequately when he challenged 
the attempt of Charles the Bald to bring a bishop to trial. 

Against those who viewed the world as governed monistically 
and monarchically by the Church, the Franks insisted on concil- 
iarism as well as dualism: the government of the church through 
the episcopacy. The conflict between conciliarism and papal mo¬ 
nism reached its climax in a dispute between Hincmar of Rheims 
and his nephew, Hincmar of Laon, over the relative authority of 
the canons granting jurisdiction to an archbishop and an appeal to 
the pope. 

Other aspects of Frankish ecclesiology receive attention. The 
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author shows that the Frankish theorists believed that unction and 
investiture of a king by a bishop neither transmitted royal power 
nor gave the king theocratic or hierocratic status. Rather royal 
authority stemmed from the people or from divine ordination, 
whereas the coronation symbolism ratified a covenant of recip¬ 
rocal obligation and defense. The weakness of Frankish dualism, 
according to Morrison, lay in its ineffective view of resistance to 
the ruler. The prevailing theory held that violations by the king 
might be criticized, but that only God could chastise him. 

The Two Kingdoms is a detailed and scholarly examination of a 
limited number of documents that criticizes accepted interpreta¬ 
tions of the period and proposes a fresh, suggestive perspective. As 
such it is a model of sensitive analysis of historical thought. 

Brian Tierney’s The Crisis of Church and State , 1050-1300 2 is a 
selection of readings, many newly translated, from one of the most 
important periods in church-state history. The author, who is 
professor of medieval history at Cornell University, divides the 
book into four sections: (1) the first thousand years, from Augus¬ 
tine and Gelasius to Pope Leo IX; (2) the investiture contest; (3) 
the age of the lawyers, from Frederick Barbarossa to Frederick II; 
and (4) Aristotle and the national state, the period in which the 
growth of national states and the introduction of classical theories 
led to a reemphasis on national authority against the previous 
summit of papal influence. 

Not only are the selections carefully chosen and designed to 
convey various spokesmen in an attractive and realistic light, but 
the author’s introductions are well-written and judicious. He 
appreciates political and social factors along with theological con¬ 
victions as determinants of historical actions. At various contro¬ 
verted points he cites conflicting interpretations, avoiding the 
temptation to mislead the readers of his book—most of whom will 
not be medieval specialists—by making the issues seem simple. In 
one noteworthy instance he confesses that no interpretation of 
Gregory VII may be adequate because of the very lack of consis¬ 
tency in Hildebrand himself. 

One can quibble with some of the selections and even with the 
author’s point of view. For example, Morrison not only indicates 
that in the ninth century important Frankish writers were active, 
which Tierney does not, but also that the divisions between 

2 Englewood Cliffs, N.J.: Prentice-Hall, Inc., 1964. Pp. 211. $5.50 (paper $2.45). 
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imperialists, dualists, and curialists were more advanced than 
Tierney seems to recognize. Given the purpose of the book, its 
historical scope, and the problems of interpretation, however, Mr. 
Tierney has produced a valuable work. A Spectrum paperback, it 
will be used widely in university and seminary courses, surpassing 
such earlier selections, as the ones by Bettenson or Ehler and 
Morrall, both in inclusiveness and interpretive depth. 

Another paperback book of interest is The Conflict between 
Church and State in Latin America , 3 edited by Frederick B. Pike. 
Although Latin American problems are peripheral to those of the 
United States, nevertheless parts of our country share their colo¬ 
nial origins with Hispanic America. Moreover, some people’s 
judgments of Catholic activities in American society stem from an 
understanding of “Latin” Catholicism that may or may not be 
correct. The author is a political scientist at Notre Dame Univer¬ 
sity and is known for his excellent study of diplomatic relations 
between the United States and Chile. The Conflict between 
Church and State in Latin America is a selection of articles on 
various aspects of the relationship between the Catholic Church 
and Latin American society and government. 

Unfortunately the book is mistitled, for only part II, “The First 
Century of Independence,” deals with “conflict”—that between 
clerical and anticlerical forces in the nineteenth century. Part I, 
“The Colonial Period,” presents different evaluations of the In¬ 
quisition, ranging from Henry Charles Lea to Salvador de Madari¬ 
aga, a discussion of colonial intellectual life by Irving A. Leonard, 
and two accounts of “conflict.” In part III, “The Contemporary 
Scene,” the selections center not so much on church-state relations 
as such, but rather on what is probably more interesting today, the 
response of Catholics to the social and political problems of the 
region. Included among others is Juan Peron’s denunciation of 
certain Argentine churchmen, a traditionalist perspective by Jorge 
Ivan Hiibner Gallo, and a statement by Eduardo Frei—now 
president of Chile—urging social and political change within a 
democratic and pluralistic framework. The selections convey the 
fact that Latin American Catholicism is diverse and changing and 
that in some circles it is critical and creative. 

The editor includes selections not only from defenders of vari¬ 
ous positions, but from historians as well. He introduces the 

3 New York: Knopf, 1964. Pp. 239. $3.95 (paper $2.50). 
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reader to interpretive problems by juxtaposing writers of radically 
divergent views, though selections from historians like Francis 
Merrimon Stanger on Peru, Clarence H. Haring on Brazil, and 
J. Lloyd Mecham on Latin America in general indicate what ac¬ 
curate history in this volatile area can be. The editor's introduc¬ 
tion is a good statement of the issues raised at various points in 
history by the presence of the Catholic Church, which has tradi¬ 
tionally asserted its independence and the right to serve as final 
arbiter of issues affecting the moral and spiritual well being of a 
people, at least nominally, overwhelmingly Catholic. 

Although this book tries to cover too many issues over too long a 
period of history, it is useful, for it makes available materials 
difficult to obtain. Apparently aware of this shortcoming, Mr. Pike 
concludes his selections with a carefully evaluated set of sugges¬ 
tions for additional reading. 

Freedom from Federal Establishment 4 by Chester J. Antieau, 
Arthur T. Downey, and Edward C. Roberts, is the initial publica¬ 
tion of the Georgetown University Institute for Church-State Law, 
subtitled “Formation and Early History of the First Amendment 
Religion Clauses." The authors exhaustively investigate the views 
of representative spokesmen and prevailing practices before and 
after the adoption of the First Amendment. In a series of chapters 
they consider the nature and scope of establishment in the colonial 
period, the developments in the states between the time of Inde¬ 
pendence and the ratification of the Bill of Rights, the discussion 
at the constitutional convention on religious test oaths, the sugges¬ 
tions of people in the various states for religious amendments, the 
intent of the non-establishment clause as determined by repre¬ 
sentatives to the first Congress, the reaction of the various states 
when ratifying the First Amendment, and the practices of the 
times which were accepted under the First Amendment. The 
outcome of their research is a clear indication that patronage of 
religion and accommodation between government and religion 
prevailed during both the colonial period and the time of early 
independence. 

The thesis of the book is that the framers of the First Amend¬ 
ment wanted freedom from federal establishment, but their 
understanding of establishment stemmed from Anglican practices 
in England and certain colonies. According to the authors estab- 

4 Milwaukee, Wise.: Bruce, 1964. Pp. 272. $6.00 (paper $3.95). 
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lishment involved a state church officially recognized and financed 
whose members held special civil privileges, which compelled 
religious orthodoxy and punished dissidents and which alone 
could worship freely, evangelize, and perform valid marriages. A 
second aspect of the thesis is that freedom from establishment did 
not preclude certain activities favoring religion or cooperation 
with religious institutions in furthering the common good. 
Spokesmen like Jefferson and Madison tried to minimize these 
gestures, but people in general seem to have welcomed them. The 
authors thus verify what previous writers have recognized: (1) 
separation between church and state was not absolute either with 
respect to religious manifestations in public institutions or public 
support of secular activities of religious institutions; (2) the pre¬ 
dominantly Protestant outlook of the early leaders of the nation 
gave a religious tone to society that ranged from a vague religiosity 
to a thoroughgoing Protestantism. 

The manner in which the materials are organized, however, 
raises some questions. In the opening chapter, especially, the 
concept of colonial establishment is rigid and legalistic. Only sub¬ 
ordinate^ do the authors recognize that practice varied sharply at 
different periods from the laws and policies they cite. In short, 
establishment could not have implied in the popular mind the 
features they indicate, for by the time of the Revolution diver¬ 
gency and a high degree of practical toleration prevailed rather 
than the consistent establishmentarian principles previously indi¬ 
cated. Only once and incidentally do the authors refer to the 
Toleration Act of 1689, which paved the way for extensive dis¬ 
senting activity. 

In the last two chapters of the book, where the practices and 
views of prominent men in the period after adoption of the First 
Amendment are reviewed, the authors do not carefully distinguish 
federal policies from two types of state policies—disestablishment 
and establishment. It is inappropriate to consider concepts and 
practices of the federal government and Virginia, which forbade 
establishment, together with those of several of the New England 
states, which continued to extend privileges to the Congregational 
Church because they regarded the First Amendment as applicable 
only to the federal government. Although a positive attitude 
toward religion prevailed even in the former situations, thus 
supporting the authors' basic conclusions, most New England 
states by statute favored Congregationalism rather than disestab- 
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lishment. Consequently, the linkage between government and 
religion in New England was to be expected. 

Judicial biography is an expanding field of scholarship. In 
Justice Rutledge and the Bright Constellation , B Fowler V. Harper 
discusses the contribution to civil liberties of the justice famous 
for his Everson dissent. 5 6 Included is a fifty-page chapter on Rut¬ 
ledge’s attitude toward the religion clauses of the First Amend¬ 
ment. 

Interesting and well-written, the book discusses some important 
cases and incisively analyzes them. It has considerable unevenness, 
however, because the author tries to deal with two matters that at 
times are not well-related: (1) Mr. Justice Rutledge and (2) the 
development of the Supreme Court’s views on civil liberties. 

Although there is no doubt that Mr. Justice Rutledge was a 
champion of individual rights, his role in cases on religion is 
overplayed by the author. One can properly stress that he ap¬ 
peared on the Court at a crucial time, helping to provide a new 
majority that broadened the concept of free exercise in the Je¬ 
hovah’s Witness cases. Second, he is justifiably known for his 
lengthy Everson dissent. But during the last quarter of a century, 
when the federal courts had clarified the First Amendment 
through application to the states, a number of other justices 
represented more appropriate subjects for study, either because 
they wrote more opinions in this area or because their views 
contributed to a developing trend. The Everson dissent may 
represent the last word on church-state matters to some, but it is 
nonetheless on the record as a dissent. Moreover, more recent cases 
such as Schempp 7 represent a quest for new terminology and 
principles. 

Because there is actually little to say about Mr. Justice Rutledge 
and the religion clauses, almost half of the chapter discusses cases 
since the death of Rutledge. While the discussion is good, the 
reader puzzles over its relationship to Rutledge, until on the last 
page he learns that of the “two great drives” against the “Wall,” 
one has been temporarily blocked, but public aid for religious 
institutions is flourishing. As the author puts it, “What is serious is 
that the ‘Wall’ appears to be crumbling away and may collapse 

5 Indianapolis, Ind.: Bobbs-Merrill, 1965. Pp. 406. $6.95. 

6 Everson v. Board of Educ., 330 US. 1 (1947). 

7 School Dist. of Abington v. Schempp, 374 U.S. 203 (1963). 
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utterly unless repairs are soon forthcoming.” In short, the author’s 
devotion to a certain interpretation of civil liberties (that of Mr. 
Justice Rutledge) provides occasion to go far beyond Mr. Justice 
Rutledge’s contributions and adds to the uncertain purpose of the 
book. 

The biographical section is also uneven. Alongside anecdotes 
about Rutledge’s forebears and details about the background of 
his appointment to the federal judiciary, one finds extraordinary 
paucity about the justice’s intellectual development. This is to be 
regretted in a study of a man who was almost universally recog¬ 
nized as a great civil libertarian when he was appointed. Mr. 
Harper tells us little about the sources and development of his 
subject’s views during his years as teacher and dean in midwestem 
law schools and essentially nothing about the contributions—schol¬ 
arly or otherwise—that gave him his reputation as a legal expert. 

This book should have been two books: one, a thoroughgoing 
study of Justice Rutledge that combines critical analysis with 
sympathy; the other, an examination of the civil liberties cases 
since 1940, in the stimulating way of which Mr. Harper is capable. 

Religion and the Law 

Unquestionably the best book of the year on religion, law, 
and society is Paul G. Kauper’s Religion and the Constitution .* 
The author is professor of law at the University of Michigan and is 
known for his previous works on civil liberties. An active Lu¬ 
theran, he combines religious conviction with legal sensitivity in 
exploring the cases on church and state, or as he prefers to define 
it, “the interrelationship of the civil and religious communities.” 

The book is divided into four chapters. In the first, Kauper 
emphasizes the emergence of religious pluralism as a central shift 
in the status of religious groups that is provoking new issues in the 
social and legal relationships of the religious groups to each other 
and to national life. A second complicating feature is the expan¬ 
sion of governmental activity in many areas, some of which touch 
on religion. 

In the second chapter, he sets forth the most dubious part of his 
argument, that “religious liberty is the central concern of the 
constitutional order as it relates to the subject of religion.” This 

8 Baton Rouge: Louisiana State University Press, 1964. Pp. 137. $3.50. 
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implied subordination of the non-establishment to the free exer¬ 
cise clause seems questioned by the Supreme Court's emphasis on 
the non-establishment clause, even in the absence of restrictions 
on free exercise, in the Engel 9 and Schempp decisions. In fact, in a 
later discussion of Schempp, Kauper does not seem totally satisfied 
with these decisions because the infringement on personal liberty 
was not clear and significant. Yet the openness of his mind is well 
illustrated when he concludes on the following page that the 
results “can be supported on substantial grounds," which he goes 
on to cite. Admittedly, the free exercise cases are more numerous 
and consistent, but the struggle of religious and rationalistic 
groups against an established church per se before 1830 seems to 
justify the emphasis on non-establishment in recent court deci¬ 
sions. Moreover, a strict reading of the First Amendment gives 
equal weight to both. 

My own questioning of this aspect of Kauper's position should 
not, however, detract from the excellence of his presentation. 
Against those who argue that religious liberty does not enjoy 
independent status, he contends and cites cases to prove that 
constitutional history “supports the conclusion that religious lib¬ 
erty is an independent liberty, that its recognition may either 
require or permit preferential treatment on religious grounds in 
some instances, and that it does not necessarily preclude discrimi¬ 
nation on religious grounds in certain situations." For Kauper, 
freedom of religion cannot be identified with freedom of expres¬ 
sion because religious experience is different—a personal and ulti¬ 
mate relationship with one's God. The author correctly recognizes 
that the courts in defining religious liberty have presupposed a 
minimal definition of religion corresponding to the interpreta¬ 
tions of the religious groups in the cases under consideration. 
Though a preferred liberty, religious freedom can be restricted by 
general laws promoting public health and welfare, as well as 
protecting public peace and security. 

Chapter III contains the most creative part of the book. At a 
time when “neutrality" as an interpretation of non-establishment 
is contending with strict separation or “no-aid," Kauper holds that 
both of these, along with an “accommodation" theory have been 
articulated by the Court and must be recognized as integral to an 
analysis of the cases. The accommodation theory assumes that “any 

9 Engel v. Vitale, 370 U.S. 421 (1962). 



278 THOMAS G. SANDERS 


[1965 


limitations derived from the establishment limitation cannot be 
rigidly applied so as to preclude all aid to religion or to require 
absolute neutrality . . . and that in some situations government 
must , and in other situations may, accommodate its policies and 
laws in the furtherance of religious freedom.” How can all of these 
views be correct? According to Kauper, “the court is still strug¬ 
gling to find a rationale that relates the establishment and the free 
exercise clauses in a meaningful way and supplies a basis for 
cohesive interpretation of both clauses.” Although the “no-aid” 
concept obscures the complexity of the issues when converted into 
an absolute principle, it serves to temper neutrality when govern¬ 
ment in pursuing its secular purposes becomes unduly involved in 
religion, as in granting general subsidies to churches or prescrib¬ 
ing religious practices in public schools. Accommodation takes 
place when the values served by the two religion clauses of the 
First Amendment conflict, in which case advantages or immunities 
may be extended to religion to facilitate free exercise of religion. 
Here the Zorach 10 and Sherbert 11 cases help illustrate, for if 
judged by either neutrality or no aid they would have been 
decided differently; but they represent accommodations by gov¬ 
ernment to the religious expression of part of the population. Or 
in a situation that has not been contested—military chaplains— 
government is involved in religious matters (against neutrality) 
and uses public money for religious purposes (against no aid), but 
in the final analysis is promoting religious liberty in a special 
situation without coercion or prescription of belief. 

The final chapter deals chiefly with the major problem in 
American church-state relations today, public aid for privately 
sponsored institutions. In a judicious discussion, Kauper holds 
that overall federal aid to parochial schools would probably be 
declared unconstitutional (because of the no aid concept), but 
that assistance to secular aspects of the program and shared time 
would be constitutional (because of its secular purpose neutral to 
religious considerations). Hospitals and universities are more eas¬ 
ily eligible for federal funds, but must accept governmental condi¬ 
tions in return. 

The value of this book lies not only in its major theses, but in 
the moderation with which interpretations and issues are con- 


10 Zorach v. Clauson, 343 U.S. 306 (1952). 

11 Sherbert v. Vemer, 374 U.S. 398 (1963). 
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sidered. On nearly every page is a comment worth noting. 
Kauper’s attempt to organize and deal constructively with the 
patent lack of consistency in the Supreme Court’s decisions, rather 
than trying to rationalize them into a single principle which then 
becomes debatable, makes Religion and the Constitution the 
soundest and most thoughtful interpretation of our major church- 
state cases now available. 

Another useful analysis of the legal status of church-state rela¬ 
tions is David Fellman’s Religion in American Public Law. 12 
Though the general orientation is somewhat separationist, it is not 
at all inflexibly so. In his conclusion, for example, the author 
examines a number of principles that have been proposed to 
define the First Amendment religion clauses, finding each too 
simplistic. Rather church-state relations must be examined 
through a dialogue “carried forward ... in a spirit of modera¬ 
tion and restraint.” The system for him “recognizes the broadest 
possible scope for religious freedom without ruling out the pro¬ 
priety of reasonable restraints upon that freedom where the legiti¬ 
mate and pressing purposes of society justify restraints.” And 
while “a complete and absolute separation between church and 
state, which permits no points of contact at all, is wholly unthink¬ 
able in our kind of civilization,” the author clearly prefers that the 
separation be as wide as possible. As such the position is well 
grounded legally and moderate. 

After an opening section in which he lays great weight on the 
views of Jefferson and Madison, Fellman sketches the broad legal 
areas involving religion. In striving for scope he regretfully has to 
sacrifice detailed analysis; his presentation is directed toward ar¬ 
ticulation of issues with reference to cases in the footnotes rather 
than extensive discussion of problems. The book will be of espe¬ 
cial use, therefore, to students who seek an organized approach to 
church-state law with indications for further reading in the cases 
themselves. On the other hand, the author makes suggestive 
though brief interpretive comments on many issues that deserve 
further elaboration. 

Religion and law are organized in the following categories: (1) 
the limits of religious freedom; (2) problems of separation of 
church and state, such as tax exemption, military service, family 
relationships, and ecclesiastical disputes; (3) public aids to reli- 

12 Boston, Mass.: Boston University Press, 1965. Pp. 113. $4.50. 
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gion; (4) religion in the public schools. The selection of issues and 
cases is excellent and unbiased. 

We are fortunate to have in one year two books as thoughtful as 
those of Kauper and Fellman, the former more interpretive of the 
major issues, the latter more dispassionately organizing the cases. 
Both are indispensable for the serious student in this field. 

Public Regulation of the Religious Use of Land; A Detailed 
and Critical Analysis of a Hundred Court Cases 18 is a casebook 
and analysis of zoning regulations affecting religious institutions. 
The author, James E. Curry, is a lawyer from Washington, D.C. 

Until the 1940’s according to Curry, there was little tension 
over the location and provisions of churches under zoning laws, 
but at that date zoning boards began to rule against them. In 
1949 this process was culminated when the California Court of 
Appeals ruled that an ordinance banning churches from an entire 
residential zone was constitutional. 14 Since then a number of 
denials by zoning boards have been upheld by the courts. 

The author holds the view that communities can and should be 
able to exclude or restrict religious institutions by reasonable 
regulations directed to a public purpose. Given the hazards and 
complications of modern urban life, it would seem that he is 
correct. 

The chief grounds on which zoning boards act are to control 
traffic, prevent noise, and avoid inconvenience to neighbors, dis¬ 
turbances of peace and comfort, and deterioration of fire, health, 
and sanitary conditions. The arguments for relief advanced by the 
religious groups are the due process clause, the equal protection 
clause, and the religious liberty clause (though rarely). The au¬ 
thor considers these and a number of other factors, showing their 
relevance or irrelevance to the hundred cases under consideration. 

The resultant picture in the United States is not very consistent, 
but it is clear that many states have precedents for regulation of 
land use by religious institutions and that such regulation will 
increase in the future. 

In his attempt to enliven a casebook in a subject often con¬ 
sidered dull, the author unfortunately resorts to sarcasm on several 
occasions. He also has some dubious predilections, such as regard¬ 
ing Paul Blanshard as a “careful . . . student of church-state 

13 Charlottesville, Va.: The Michie Co., 1964. Pp. 429. $12.50. 

14 Corporation of Presiding Bishop v. City of Porterville, 203 P.2d 823 (Cal. Dist. 
Ct. App. 1949). 
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relations” and assuming that religion in America will probably 
become in time not “prayer and the worship of God, but ... a 
conviction deeply felt . . . less distinguishable from secular 
groups having a moral purpose.” Nevertheless, this book is com¬ 
mendable for its clarification, comprehensiveness, and critical atti¬ 
tude. 

Courts and the Curriculum, 1B by Evelyn R. Fulbright and 
Edward C. Bolmeier, is a textbook of legal cases dealing with 
curricular matters in the public schools, addressed chiefly to stu¬ 
dents and administrators in the field of education. Chapter V, 
“Scope of Religious Education in the Curriculum,” is of interest. 

The chief religious topics covered are prayer, hymns, and Bible 
readings, the distribution of sectarian literature as instructional 
material, wearing of religious garb, sectarian instruction, and 
released time religious instruction. In other chapters such cases 
with free exercise implications as objection to dancing, physical 
education attire, the teaching of biological evolution, and the flag 
salute, appear. Each chapter has a convenient summary, and the 
book is well-footnoted and indexed. 

The authors’ objectivity, along with the apparent attempt to 
present a brief handbook, lead to its chief defect: a skimpiness of 
interpretation and analysis of the cases. The authors quote fre¬ 
quently from majority and dissenting opinions, but they do not 
give an interpretive framework for arriving at the “legal prin¬ 
ciples” they set forth early in the book as their goal. The richness 
of constitutional interpretation and the struggle for consistent 
principles in the church-state cases fail to emerge. 

In their conclusion, the authors make several recommendations, 
one of which bears on religion, namely, to substitute “moral and 
spiritual values” for religious instruction in the public schools. On 
the surface this proposal, which has been made by a number of 
others as well, seems simple, but in actuality might be as contro¬ 
versial as religious teaching. Although the public schools should 
teach pupils to conform to necessary social behavior, it is doubtful 
even now that school administrators or communities can agree on 
a significant and teachable set of “moral and spiritual values.” 
Objectors in our morally relativistic, but seriously contextual age, 
would regard them as historically and culturally conditioned and 
perhaps as offensive as religious teachings. 


ns Cincinnati, Ohio: W. H. Anderson Co., 1964. Pp. 197. $5.75. 
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The Right to Silence : Privileged Communication and the 
Pastor 16 by William Harold Tiemann, explores the historical and 
legal aspects of privileged communication between a clergyman 
and a penitent. Although this type of confidence is associated with 
Catholicism because of its sacramental significance, Tiemann is 
distinctive in approaching the matter from the perspective of a 
Protestant minister. 

The author shows that courts are not agreed today on what 
constitutes privileged communication to clergymen, and that 
even where statutes exist the courts may so strictly interpret them 
as to undermine the privilege. He traces the development of the 
secrecy of confession in early Christian history through English 
and American law, showing that since the Reformation intimate 
comments to the clergy have not been considered privileged under 
the common law, although judges have hesitated to compel dis¬ 
closure of them. In most American states, statutes indicate in 
substance that a priest or minister may not testify concerning such 
communications, thus supplementing the common law. The 
courts, on the other hand, have restricted privilege to communica¬ 
tions that are manifestly penitential and in response to a religious 
obligation. 

In the light of increased counseling and penitential emphasis in 
Protestantism, the author makes a number of suggestions for 
improvement of the present situation. For example, all confiden¬ 
tial communications to clergymen, as well as strict confessions of 
sin, should be privileged, since such security is essential to effective 
counseling. Discussions by a clergyman with his staff should also 
be protected, as should joint disclosures by a couple in marriage 
counseling with a clergyman. The Protestant doctrine of the 
priesthood of all believers would seem to suggest as well that 
communication to a fellow layman is an appropriate form of 
penance and should be privileged. 

This small book illuminates an area where the most intimate 
expressions of religion conflict with a justifiable concern of gov¬ 
ernment. Though not a lawyer, the author’s analysis of the cases is 
commendable. His position is clearly on the side of religious 
institutions, but the issue has some similarity to other areas of 
religious freedom where government has beneficently exercised 
forebearance with respect to its own interests. 

16 Richmond, Va.: John Knox Press, 1964. Pp. 160. $4.00. 
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Church and State in Social Welfare/ 7 by Bernard J. Coughlin, 
S.J., deals from a variety of perspectives with the role of voluntary 
social welfare in the welfare state and the more delicate question 
of the relationship between church-related welfare programs and 
the welfare state. 

After a discussion of current tendencies in American society, 
Coughlin shows that Protestantism, Judaism, and Roman Catholi¬ 
cism have different conceptions of their role in society and social 
welfare. Writers and questionnaires from the different traditions 
suggest that Protestantism suffers from diversity of perspective, as 
well as from individualism and a tendency to accord welfare 
functions to the state. Judaism is split into religious and secular 
institutions, so that many welfare programs are detached from 
religious control. Catholicism conforms quite closely to what the 
author considers to be a developing and desirable decentralization 
and pluralism in the United States. The policies and practices of 
some denominations conflict with their official views, however. 
“Not only are many sectarian agencies accepting tax funds 
through contractual agreements not based on a thought-out policy, 
but frequently also their practices are in spite of the policy 
indecision of higher executives, and sometimes even contrary to 
their policy decisions. ,, All three religious groups fear the effects of 
government subsidy on their autonomy more than they consider it 
a violation of church-state separation. 

After citing the relevant legal cases and discussing the distribu¬ 
tion of Hill-Burton funds, the author points to the future. He 
holds that non-Catholics who, he notes, have been ambivalent, are 
beginning to accept the notion that social welfare under govern¬ 
ment subsidy is an acceptable function for religious groups. It 
should be pointed out, however, that this generalization contra¬ 
dicts the tendency in most recent Protestant church-state studies to 
achieve consistency—by withdrawing from governmentally spon¬ 
sored activities. In fact, the dominant theoretical tone is a separa- 
tionism that Coughlin considers “perhaps practicable in other 
times but unrealistic today.” 

In addition to neglecting a major trend in Protestant church- 
state theory, the author argues that separation of church and state 
“as historically understood, is no longer a viable principle and will 
have to give way in modern democracy to a principle of distinction 


17 New York: Columbia University Press, 1965. Pp. 189. $6.95. 
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and cooperation—distinction between the churches and the state 
and the cooperation of the churches and the state” (emphasis 
added). The state should ask the help of the churches “for its own 
temporal good.” 

While strict separation poses problems, Coughlin’s concept of 
“cooperation” has no legal standing at all. The government does 
not “cooperate” with religious groups, but enlists their aid to 
achieve secular purposes unobtainable by other available means. 
Coughlin has inappropriately translated a situation of social neces¬ 
sity into a norm, one that would certainly not be upheld by the 
courts, which fortunately continue to see certain values in the 
tradition. If social welfare could be handled adequately by public 
institutions, it is unlikely that the courts would allow continued 
subsidization of religiously sponsored agencies. 


Religion and Education 

The decisions on Bible reading and prayers in public 
schools have led to a third and revised edition of Donald E. Boles’s 
The Bible, Religion, and the Public Schools. 18 The revisions 
include an analysis of the Engel and Schempp cases, comments by 
educational, religious, and political figures, and a discussion of 
public attitudes toward the Becker Amendment. 

The chief virtue of Boles’s approach to his topic is his recogni¬ 
tion that analysis of church-state problems must consider not only 
legal matters, but the views and interests of various groups. The 
book includes, therefore, lengthy chapters citing spokesmen from 
different religious and other groups. This commendable insight is 
vitiated, however, by the random manner of selection. The heart 
of his problem is a lack of understanding of the historical and 
theological traditions, especially of Protestantism, by which an 
adequate typology can be constructed. 

Nor can one say that this is a careful revision. It would seem 
that after Engel and Schempp the state cases would decline in 
importance. Boles retains the lengthy discussion of state cases from 
previous editions of his book, thus giving them disproportionate 
stress. A certain carelessness is evident in such errors as “Wooster” 
for “Worcester” (p. 301), or “William” for “Wilber” (G. Katz) 
(p. 315). At one point (p. 148), he refers to the Engel case in a 


18 Ames: Iowa State University Press, 1965. Pp. 408. $5.95. 
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context that would be incomprehensible without knowing some¬ 
thing about Engel Up to this point, however, the author has not 
discussed Engel In effect, the revision was hastily thrown together, 
without careful restructuring of the materials. 

Boles envisions a “separationist principle” as the basis of judi¬ 
cial determination. His hope that separationism will prevail in 
public aid to religious institutions is reflected in a truncated 
discussion of textbooks in religious schools, dedicated entirely to a 
1961 decision of the Oregon Supreme Court overruling the prac¬ 
tice in that state. One finds no reference to the Cochran 19 case- 
passage of textbook legislation in Rhode Island and New York—or 
provision of textbooks to private school pupils in recent federal 
legislation. All of these imply that things are more complex than 
Boles acknowledges and that a “separationist principle” is an 
inadequate criterion for legal analysis. 

Nevertheless, the book has a great deal of information on such 
matters as the historical background of the Bible and religion in 
the schools, state constitutions and statutes, and state judicial 
decisions. 

A strenuous, though irrational, attack on the Court's decisions 
appears in The Supreme Court Decision on Bible Reading and 
Prayer : America's Black Letter Day? 0 by Adolph Bedsole. A 
reasonable case might be made against these decisions and in favor 
of a constitutional amendment changing them, but this is not it. 
In fact, it is surprising that the Baker Book House, a serious albeit 
conservative publisher, has issued this tract, for the author suffers 
from that peculiar paranoia we associate with extremist organi¬ 
zations. 

The author does not examine at all the concern of the Court for 
protecting individual liberty and avoiding even a minimal estab¬ 
lishment. Rather he argues that the entire legal procedure was 
hatched by atheists, free-thinkers, and—guess who—Communists. 
In the court decisions "‘free-thinkers and Communists remained in 
the background while their atheistic colleagues took the lead and 
the limelight.” This “unholy trinity” has avoided the limelight, 
while their instruments, chiefly Protestant, have carried on the 
battle against an amendment. 

The author assumes that “this nation was founded and has 


19 Cochran v. Board of Educ., 281 U.S. 370 (1930). 

20 Grand Rapids: Baker Book House, 1964. Pp. 55. $.75. 
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grown on the Christian concept under the First Amendment. This 
Amendment does not open the doors to pagan religions, nor does 
it force pagans to share in devotion to the Christian God.” This 
widespread but anachronistic view that the United States is a 
Christian country reflects an intolerance that contrasts with and 
illuminates the ethical sensitivity of the Court’s judgments. If 
Bedsole is a typical supporter of an amendment modifying them, 
those who want to protect the consciences of Jews, “pagans,” and 
non-believers would be terrified by its passage. 

The demise of religious ceremonies in public schools has stimu¬ 
lated new thought on the relation of religion to public education. 
One approach is that of James E. Loder in Religion and the Public 
Schools, 21 which grew out of meetings held in 1962-63 by the New 
Jersey Committee for the Study of Religion in the Public Schools. 
The committee was composed of people from a variety of religious 
and technical backgrounds. The attempt of the book is modest—to 
provide a “broad base for analyzing the issue” and “to establish 
relevant vantage points from which to view the issue.” 

After statements about the origin and function of religion, 
education, and government; the role of education in American 
society; the forms of religion relevant to a pluralistic milieu; and 
an analysis of the ways in which religion might be included in 
public education; three other vantage points or perspectives are 
presented: academic, legal, and personal. The twenty-page chapter 
on academic perspectives contains four philosophical positions on 
the nature of the good and a discussion of five theological doc¬ 
trines. 

This delineation of contents illustrates the hodgepodge within 
such a small book. The reader shudders at the superficiality of 
almost every section, not to mention such statements as “the 
Fascist interpretation” of Nietzsche and “the neo-Thomistic phi¬ 
losophers, outstanding of whom are Jacques Maritain and Thomas 
Huxley [1].” Though “Reflection Books” are designed for popu¬ 
lar consumption, it does not enhance a layman’s understanding to 
make complicated matters simplistic. 

Having damned this book for trying to deal with too much and, 
incidentally, with little cohesion, it is fitting, however, to suggest 
that two sections are worthwhile. Chapter IV is a sound statement 
of various ways of introducing pupils to religion in a manner 

21 New York: Association Press, 1965. Pp. 125. $.50. 
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consistent with the law and good scholarship. Chapter VII sets 
forth some principles based on a personalistic philosophy by which 
the fact that some (or most) people are religious can be reconciled 
with a neutral education. Three are fundamental, though difficult 
to achieve, in a good educational system: the right of the student 
to full development, responsible treatment of material by the 
teacher, and personal religious integrity by both teacher and 
pupil. In general, the further principles envision the public 
schools as enhancers of human personality and fulfillment. These 
and other concepts in the last chapter, while tending to seek a 
slightly privileged position for religion, are thoughtful and worth 
discussing. 

Freedom in Education: Federal Aid for All Children, 22 by 
Virgil C. Blum, S.J., argues for aid—chiefly federal—to religious 
educational institutions. The author grounds his view on the free¬ 
dom of parents to select the type of education for their children. 
Parents who choose religiously centered schools suffer violation of 
their parental and religious rights when public funds are restricted 
to public education. With increased costs of education, the par¬ 
ents' exercise of their rights may in time become vacuous. Only 
through federal funds can freedom in education be realized. The 
author cites numerous instances of current aid to private educa¬ 
tional institutions and points to the successful reconciliation of 
democratic government with aid to diverse educational institu¬ 
tions in other countries. 

Against Father Blum, it is important to say that freedom of 
education cannot be equated with federal aid for all children. 
When applied to education, judicial decisions have emphasized 
the guarantee that citizens will not have to support financially 
religious concepts with which they do not agree. Blum correctly 
emphasizes the '‘primary secular effect” concept of Schempp, but 
gives too much weight to the Sherbert case, in which the Supreme 
Court extended unemployment compensation to a woman who for 
religious reasons refused to work on Saturday. On the surface this 
case might seem to support Blum's argument, but we should note 
Mr. Justice Brennan’s comment in Sherbert that this concession to 
religious liberty did not entail that "involvement of religious and 
secular institutions which it was the object of the Establishment 
Clause to forestall” and did not abridge anyone's religious free- 


22 Garden City, N.Y.: Doubleday, 1965. Pp. 235. $4.95. 
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dom. It is doubtful that Blum’s freedom in education could escape 
these conditions. Any programs of federal aid must be sensitive to 
avoid abridging the guarantees of free-exercise and non-establish¬ 
ment. Blum reflects no understanding of this concept. Rather he 
has replaced it with a rationalistic, non-constitutional view of 
freedom. For example: “Freedom in education is at the top of the 
hierarchy of our constitutional liberties. . . . Since it is harder to 
win, it occupies a position of higher rank than the freedom to go 
to the church of one’s choice.” In some forms of Catholic thought, 
yes: but not in the Constitution. 

Those who disagree with Blum’s view of freedom of education 
are denounced as monolithic opponents of diversity. This is an 
unfortunate categorization of those who accept freedom of educa¬ 
tion as defined in the Pierce case, 23 as a limit beyond which 
government cannot go, but not as a principle to justify public 
support. Another simplistic dichotomy is that between “God- 
centered” schools and the secularism of the public schools, as 
Blum puts it, “the established religion of those schools.” Blum 
should detach himself from the nineteenth century and recognize 
that the public schools are secular in the sense of not teaching 
religion because of the diverse convictions of their pupils. This is 
not a religion of secularism. 

Freedom in Education is an influential type of argument that 
must be recognized—and refuted—in our present attempt to assist 
education in religious schools while upholding the values of our 
constitutional tradition. 


Theories of Religion, Law, and Society 

Religion and Politics in America/* by Murray S. Stedman, 
Jr., is a short but thoughtful attempt to depict the political role of 
religion in the United States and to propose a normative function 
for the churches consistent with democratic theory and practice. 

One of the more penetrating aspects of the author’s analysis is 
his recognition that self-interest largely governs the positions of 
religious groups, a self-interest directed against the interests of 
government, society in general, or other churches. The alternative 
he proposes is public interest for self-interest. Government and the 

23 Pierce v. Society of Sisters, 268 U.S. 510 (1925). 

24 New York: Harcourt, Brace, & World, 1964. Pp. 168. $4.95. 
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public would heed statements of religious groups if a more ethical 
objective than advancement of their own moral convictions or 
financial interests were at stake. Stedman argues that the proper 
role of the churches in public affairs is “judgmental/’ typified by 
the annual messages of the Catholic bishops and the social pro¬ 
nouncements of the Protestant bodies. When the churches exercise 
this role responsibly, he contends that the churches have advan¬ 
tages that other interest groups do not, for it is expected that 
churches speak on the moral aspects of political issues, whereas 
government handles details. One wonders, however, whether 
moral aspects can be distinguished so easily from political aspects 
of a question, for almost inescapably the attempt to deal with 
moral issues entails political positions and even partisanship. 

The author’s chapter on church-state relations proposes a typol¬ 
ogy of ways in which church and state presently relate to each 
other, ranging from “Church and State Activities Not Overlap¬ 
ping’’ through “Church and State Cooperating To Achieve Mutu¬ 
ally Compatible Ends,” to “Church Defying Government” and 
“Church Fighting Church over Government Programs.” The 
book would be strengthened by a closer unity between the church- 
state discussion and the author’s normative position, for it is 
precisely in the church-state field that religious self-interest ap¬ 
pears. Church-state problems are those social problems entailing 
the interests of the churches against government and other 
churches. And only when religious groups judge such matters as 
religious ceremonies in public institutions or public aid to reli¬ 
gious institutions on ethical grounds—the public interest, preser¬ 
vation of individual and group rights, consideration of the inter¬ 
ests of government and other religious groups as well as one's 
own—will the present polemical confusion over church-state deci¬ 
sions be ameliorated. 

Law and Morals by Norman St. John-Stevas, is volume 148 of 
the Twentieth Century Encyclopedia of Catholicism and repre¬ 
sents one of the better presentations in what has been a disap¬ 
pointing series on modern Catholic thought. The high quality of 
this book is due to St. John-Stevas himself, who not only has a 
realistic view of the relationship of law and morals, but is also a 
masterful stylist. 

Like many other Catholic writers of liberal and flexible views, 


26 New York: Hawthorn Books, 1964. Pp. 123. $3.50. 
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the author turns for authority to Thomas Aquinas, who though 
deriving civil law from natural law nevertheless assumed that not 
every moral principle, natural or otherwise, could or should be 
embodied in civil law. Law forbids those moral evils from which 
the generality of mankind ordinarily abstain and “chiefly those 
that are to the hurt of others, without the prohibition of which 
society could not be maintained,’' such as murder and theft. The 
end of the civil law is the common good, and realism dictates that 
in the realm of personal morality not harming others, law must be 
minimal. According to the author, “in the sphere of morals the 
law can only have a minor role to play. Of much greater impor¬ 
tance are the forces of persuasion and education and the preserva¬ 
tion of morality in the social fabric, and it is in this sphere that the 
principal contribution of the Church can be made.” 

This excellent theoretical presentation is marred only by the 
discussion of Protestant ethics, which is nearly always oversimpli¬ 
fied by Catholic writers. St. John-Stevas is no exception. Describ¬ 
ing Protestant morality as an “ethic of inspiration” and “an 
attitude toward life,” the author assumes that the “contextual” 
school of ethics dominates Protestantism. It does not. 

With excellent knowledge of both English and American law, 
St. John-Stevas applies his point of view to capital punishment, 
suicide, euthanasia, birth control, artificial insemination, steriliza¬ 
tion, and homosexuality, challenging in most instances traditional 
views and concluding that only when tolerating a practice would 
in the final analysis undermine the common good—the order, 
continuity, and well being of society—should it be banned by law. 
On these grounds he holds that euthanasia, artificial insemination, 
and sterilization should be forbidden, but not birth control or 
homosexuality. Capital punishment should be ended and suicide 
regarded as a social problem. 

Although this reviewer would take an even more minimal legal 
view on these issues than does St. John-Stevas, the perspective in 
this book is reasonable and directed toward the amicable reconcili¬ 
ation of morality and law in modern societies where people hold 
sharply divergent views of morality. 

The foremost Catholic church-state theorist today is John 
Courtney Murray, S.J. The Problem of Religious Liberty / 6 
which appeared originally as an article in Theological Studies, is 


26 Westminster, Md.: Newman, 1965. Pp. 112. $1.50. 
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Murray’s assessment of current Catholic discussion of this topic, 
with special reference to the ecumenical council. While he appears 
to be objective in distinguishing a ‘‘First View” from a “Second 
View,” there is no doubt where his sympathies lie, for the “First 
View” is the perspective he has been criticizing for twenty years. 

Murray notes that the “Second View” has two forms: one, 
centered on religious freedom as a formal theological and moral 
concept with legal implications derived from it (perhaps some¬ 
thing like Eric D’Arcy’s Conscience and Its Right to Freedom ); 
the second, his own. Murray approaches the topic not only theo¬ 
logically and morally, but with the desire to accept positively 
religious freedom as a given legal institution and constitutional 
government as a political form. In keeping with his Thomism, he 
envisions political thought and action as responses to differing 
social and historical circumstances. His opponents who insist on an 
ideal or “thesis” for all situations distort the Catholic political 
tradition. It is precisely to counter his opponents’ claim to be 
“traditional” that Murray devotes the second section of this essay 
to “The Tradition.” Here he shows that Catholic strategy and 
papal statements throughout history have represented an applica¬ 
tion of a few principles such as dualism and the freedom of the 
Church to the changing requirements of history. Another feature 
of the Murray approach is implicit—a historical criticism of the 
papal magisterium, distinguishing permanent principles from 
contingent circumstances. Thus he can describe a gradual awaken¬ 
ing of the papacy to political developments since the French 
Revolution, culminating in the recognition by Pius XII and John 
XXIII of present political and social realities. 

In the final section Murray clarifies the issues dividing the two 
views. For the “First View” the “care of religion” by government 
is the chief concern, whereas for Murray the “freedom of the 
Church” is fundamental to evaluating political situations. Modern 
systems of religious freedom in his opinion care for the Church in 
the only way appropriate, by guaranteeing its freedom. 

Complementing Murray’s own essay is a full-scale study of 
Murray’s church-state views, Thomas T. Love’s John Courtney 
Murray : Contemporary Church-State Theory . 27 The author ar¬ 
gues that before 1945, Murray, though dissatisfied with the the¬ 
ories on church and state current in Catholic thought, nevertheless 

27 Garden City, N.Y.: Doubleday, 1965. Pp. 239. $4.95. 
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relied on the categories of the views he disliked. By 1948, however, 
he had reassessed his perspective and initiated the orientation that 
culminated in his final position. 

Before raising some questions about the author’s interpretation, 
the usefulness of his book should be emphasized. While not a 
substitute for Murray’s own writings, it is carefully researched and 
sensitive to the basic issues in Catholic political thought. Further¬ 
more, Love’s comments are thoughtful and illuminating. 

The attempt to depict Murray’s thought as a historical develop¬ 
ment may be overplayed. Love divides Murray’s post-1945 thought 
into three sections: an initial proposal in Murray’s discussion of 
the repression of heresy, a constructive statement in 1951-52, and 
a defense of his position in an analysis of the leonine church-state 
encyclicals in 1952—54. Love regards these as three distinct stages 
succeeded by rethinking leading to new views. The result is that 
Murray’s accent on Gelasian dualism appears in the second of 
these stages and does not receive the central emphasis it should. It 
is doubtful that Murray could have held what he did in 1948 and 
1949 without a firm grasp of the dualistic concepts articulated in 
the 1950’s. The stress on development thus loses a virtue of a more 
systematic presentation, the concept of dualism around which 
everything discussed from 1948-54 falls. 

Love’s developmental discussion is also incorrect on one point. 
He contends that Murray came to distinguish society and state 
only in 1951. On page 78, however, he includes in a quotation a 
clear distinction between the two from a major writing by Murray 
in 1948. The author is correct in recognizing that Murray strongly 
shifted his views after 1945 on two topics, the distinction of society 
and state and the theological obligations of the state. This was 
previously indicated in my own dissertation written in 1958. 

Perhaps the chief shortcoming of Love’s presentation is his 
failure to relate Murray’s perspective to other sources of authority 
in Roman Catholic thought. Murray could write with some confi¬ 
dence because Thomist contextualism and recent papal thought 
seemed to contradict the concepts of his adversaries. The former 
abjured ideals in political thought, while the appropriation of 
humanist concepts by Pius XII was being reflected in some am¬ 
biguous statements that Murray could appropriate for his own use. 
By rescuing the basic principles of dualism from the post-Refor- 
mation implementation of them, by showing the nineteenth- 
century origin of the use of thesis and hypothesis in church-state 
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theory, and by emphasizing Thomist political thought, Murray 
could claim to represent the tradition more adequately than his 
opponents. A creative innovator in applying Catholic thought to 
American church-state separation, Murray was nevertheless build¬ 
ing on the critical, liberal, flexible school of Catholic tradition. 

Finally, Love should have given more than casual attention to 
such related aspects of Murray’s church-state theory as his discus¬ 
sion of censorship, public aid to religious schools, religion in 
public institutions, and the writings of Paul Blanshard, not to 
mention the basic point of view in We Hold These Truths . For 
the America to which Murray wants to relate Catholic thought is a 
vision of an America grounded in the values of natural law and 
with clear strengths and weaknesses in its church-state theory and 
practices. 

Religious Liberty and the Seventh-Day Adventist , 28 by M. E. 
Loewen, will be of interest to the student of Protestant church- 
state theories. Although at best a tract without scholarly depth, it 
sums up the views of a denomination especially active in the 
church-state field. 

Adventist theology centers on a literal interpretation of such 
apocalyptic biblical books as Daniel and Revelation . As Loewen 
tells us, religious liberty stems from Revelation— in the demand to 
obey God rather than the world and the necessity of political 
liberty for such a free religious choice. A more controversial 
apocalyptic view is that “in the last days,” which are among us 
now, “prophecy depicts the climax of the great conflict between 
the forces of good and evil as an effort to eradicate true religion by 
religious forces linked with governing powers.” The chief example 
of such linkage is the Roman Catholic Church. Because it is 
associated with the forces of “evil,” the Catholic Church has been 
opposed by many Adventists through such anti-Catholic organiza¬ 
tions as Protestants and Other Americans United. 

Adventism is more noble, however, in its stands on particular 
issues. It is important to recognize that religious conviction con¬ 
trols their position, even when it contradicts their ostensible 
interests. In addition to opposing the Becker Amendment, for 
both legal and apocalyptic reasons, the Adventists refuse to accept 
public funds for their numerous medical and educational institu¬ 
tions. Legally, these positions are based on constitutional guaran- 

28 Nashville, Term.: Southern Publishing Association, 1964. Pp. 62. $.50. 
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tees, but underlying the views is a desire to avoid intermingling 
church and state. 

Especially associated with the Adventists is opposition to Sunday 
closing laws. Loewen, interestingly, opposes the so-called Sabba¬ 
tarian exemption, for it represents an inappropriate governmental 
determination of religion. If the state wants to maintain a day of 
rest for reasons of health, individuals should be free to choose 
which day, just as they choose which hours of the total regulated 
by law that one may work. 

One can admire the adherence of the Adventists to theological 
principle despite the financial privileges that would accrue to 
them if they compromised, but at the same time the translation of 
idiosyncratic theological concepts into public policies causes diffi¬ 
culties in a pluralistic society. American society allows those with 
theological peculiarities to practice them for themselves, but it is 
doubtful that the variety of such peculiarities in American Protes¬ 
tantism can be accommodated in public law. The views that 
Roman Catholicism is associated with the forces of evil, or that we 
live in the last times when a diabolic collusion between govern¬ 
ment and religion is occurring, may be all right when believed, 
but they become troublesome when applied to policies and laws 
affecting others who do not hold the same theological views. 



THE YEAR IN REVIEW 

SEPTEMBER, 1964 —SEPTEMBER, 1965 


Judicial Developments 

RELIGION IN THE PUBLIC SCHOOLS 

A few cases decided in the wake of the Schempp 1 and Murray 2 
decisions prohibiting prayers and Bible reading in the public 
schools have tested the scope of that prohibition. 

In Jenison, Michigan, the local school board adopted a policy of 
permitting pupils who wished to begin the school day with prayers 
to do so. It was left to the discretion of each teacher to determine 
appropriate rules and regulations in response to student requests. 
The individual teacher was to determine whether the students 
would say the prayers silently during an opening period of medita¬ 
tion or whether they would recite them in unison. The teacher 
would also decide whether the students who did not want to pray 
were to remain in class, be excused, or arrive late. Suit was 
brought to enjoin these practices. The trial judge suggested an 
interim procedure for daily prayer in an effort to work out a 
solution that would satisfy the interests of all parties pending final 
judgment. 3 

1 School Dist. of Abington Township v. Schempp. 374 U.S. 203 (1963). 

2 Murray v. Curlett, 374 U.S. 203 (1963). 

a Reed v. Van Hoven, 237 F.Supp. 48 (W.D. Mich. 1965). 
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The trial judge concluded that the Schempp, Murray and 
Engel 4 cases prohibited any practice or enactment that has the net 
effect of placing the official support of the local or national 
government behind any religious belief. Nonetheless, he did not 
believe that this prevented state officials from adopting a policy 
designed to give students who wished to start the school day with 
prayer an opportunity to do so. He concluded that the Zorach 5 
case authorizing released time programs had established the prin¬ 
ciple of accommodation which permits state officials to structure 
their policies and activities to allow for opportunities for the 
individual to exercise his religion freely. 

The judge's interim proposal permitted prayer exercises on 
school premises before and after the close of the school day. To 
insure that this accommodation would not lend official support to 
the exercises, a number of conditions were imposed. The exercises 
were to end no later than five minutes before school would 
commence for the day and begin no sooner than five minutes after 
school had concluded. Teachers present at these sessions were to 
do no more than maintain order; the choice of prayers and 
readings was to be wholly up to the students. The exercises had to 
be conducted away from the home room of the students. After the 
exercises, students attending them were to regroup with students 
who had not done so. In this way they would all enter their classes 
simultaneously. No bell or other signal was to be used to announce 
the commencement of the prayer sessions. Any prayers said during 
lunch would have to be recited silently during a period set aside 
for meditation. The court strongly emphasized that the interim 
procedure was not to be taken as a part of the final judgment. The 
court was to reevaluate the entire procedure in light of testimony 
adduced at the trial. 

The Court of Appeals for the Second Circuit held that a public 
school principal in New York could forbid children in kinder¬ 
garten to recite very short and simple prayers. 6 Finding that the 
children recited the prayers on their own initiative, the trial court 
had concluded that the establishment clause did not forbid such 
voluntary exercises and that the parents of the children were 
entitled to an order permitting their continuation. Defendant 


4 Engel v. Vitale, 370 U.S. 421 (1962). 

5 Zorach v. Clauson, 343 U.S. 306 (1952). 

® Stein v. Oshinsky, 348 F.2d 999 (2d Cir. 1965), reversing 224 F.Supp. 757 
(E.D.N.Y. 1964). 
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school authorities contended that “student-initiated” prayers are 
an illusion in the case of young children because maintenance of 
effective classroom routine would require the active participation 
of the teachers. The circuit court reversed without passing on the 
constitutional question. 

Judge Henry Friendly, writing for the court, assumed without 
deciding the point that the plaintiff-appellees were correct in their 
assertion that the establishment clause did not prevent the prac¬ 
tices involved. He nonetheless concluded that this alone did not 
establish the legal right of the plaintiffs to continue them. In the 
light of the broad discretion of local authorities to determine what 
goes on in the public schools. Judge Friendly decided that it was 
well within their powers to act in favor of those parents who might 
object to the prayers because they were either too religious or not 
religious enough, or to exclude religion entirely from the school 
day and concentrate on education in order to avoid the bickering 
that intrusion into religious matters might engender. 

Only if the denial of an opportunity to say the prayers in school 
created an inexorable conflict with deeply held religious beliefs 
would the court order the local authorities to make some sort of 
accommodation to permit them. For instance. Judge Friendly 
speculated that in the case of children whose religious beliefs 
forbade the taking of cookies and milk without first reciting 
prayers the public school authorities might permit such students 
to withdraw from the others momentarily to fulfill their religious 
obligations, or permit them to forego the milk and cookies. On the 
record he found no such great burden on the plaintiff parents, 
who apparently favored prayers in school but had not shown that 
their religious beliefs absolutely required such devotional prac¬ 
tices. Therefore, the court concluded that the policy of the school 
authorities should prevail. 

The constitutionality of baccalaureate services was raised in a 
California case. 7 Contrary to the advice of counsel for Santa Clara 
County, the defendant school district resolved to make the build¬ 
ings and campuses of the local high schools available for the 
presentation of baccalaureate or “vesper” services by Parent- 
Teachers’ Associations and other outside groups, on condition that 
students be only invited, rather than required, to attend and that 

7 Balgooyen v. Board of Trustees, No. 156913, Cal. Super. Ct., Santa Clara County 
Sept. 21,1964. 
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the services be “completely non-sectarian/’ When plans were 
made to use the two high schools for baccalaureate services in 
June, 1964, the parent of a graduating senior brought suit to 
enjoin the services. Because of this suit the exercises were held 
elsewhere. By the time the case was decided the exercises had been 
held. For this reason a three-judge trial court dismissed the case on 
the ground it was moot, despite the argument of plaintiff that an 
important public question was involved which would probably 
recur each year. 

A majority of the court went on to express the opinion that 
even if the case were not moot, they would not enjoin the services. 
The majority opinion saw the issue primarily as a question of 
whether the involvement of the public authorities in the services 
Was of such a high degree as to run afoul of the establishment 
clause as elaborated in the McCollum case, 8 which forbade reli¬ 
gious instruction during the school day on public school premises, 
or whether the involvement was limited to the degree appropriate 
for legitimate accommodation of the religious interests of the 
students and their parents, as in the Zorach released-time case. 9 
Taking into account that the school premises would only be used 
at a time when they were not needed for school purposes, that 
attendance would be voluntary, that the public authorities would 
not control the type and manner of programs to be presented or 
consult in the selection thereof, and that baccalaureate services 
would take place only once a year and were not part of the regular 
curriculum, the court concluded that authorization to use the 
public school property amounted to permissible accommodation. 
It found additional support for this conclusion in the United 
States Supreme Court’s action in disposing of the Chamberlain 
case 10 when it was before the Court for the second time. Although 
the Court in that case had reversed the Florida high court for 
allowing devotional Bible reading and prayers as a daily exercise 
in the public schools, it had dismissed for want of a substantial 
federal question the appeal from the Florida court’s ruling that 
baccalaureate services were permissible. 

The court reinforced its decision by turning to California case 
authority, which treats public school premises in the same manner 
as other public property, such as parks, when they are not being 

8 Illinois ex rel . McCollum v. Board of Educ., 333 U.S. 203 (1948). 

o Zorach v, Clauson, 343 U.S. 306 (1952). 

10 Chamberlain v. Dade County Bd. of Pub. Instruction, 377 U.S. 402 (1964). 
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used in the educational process as part of the public school 
system . 11 According to this authority local officials may restrict the 
use of public schools by private groups; but if they do permit such 
groups to hold public meetings therein, they must not withhold 
use of the premises on conditions that violate the rights of free 
speech and assembly. 

Finally, the majority rejected a challenge to the services based 
on that provision of the California constitution which prohibits 
any appropriation of funds to or in aid of sectarian purposes. It 
did not see how public funds were involved. Reference was also 
made to an opinion of the California attorney general concluding 
that a religious club should be permitted to hold meetings on a 
college campus . 12 In the course of that opinion the attorney 
general said that students could properly hold voluntary religious 
meetings on school premises outside of school hours. 

The third judge concurred in the dismissal of the case because 
of mootness but dissented from the majority opinion’s conclusion 
concerning the constitutionality of baccalaureate services. Observ¬ 
ing that we need more patriotism and not more prayers, the 
dissenting judge maintained that government neutrality in reli¬ 
gious matters required non-involvement in any religious activity. 
He found that government neutrality had been violated because 
the defendant school authorities had offered public facilities to be 
used for religious services which were related to attendance at and 
graduation from the public schools and which were accompanied 
by subtle pressures and coercions on students and teachers to 
participate therein. 

In various parts of the country successful prosecutions were 
undertaken to terminate clear violations of the prohibition against 
devotional exercises as part of public school programs . 13 The 

U Danskin v. San Diego Unified School Dist., 171 P.2d 885 (Cal. 1946). 

12 Opinion No. 53/174, June 10, 1955. 

iSjB.g. in Pennsylvania parents supported by the local affiliate of the American 
Civil Liberties Union brought suit to enjoin continued Bible reading and prayers in 
the Cornwall-Lebanon School District. After commencement of the suit the school 
board dropped these exercises and substituted a required course in Bible study. A 
panel of experts appointed by the state department of instruction reported that the 
course involved improper sectarian indoctrination. After this report the school 
authorities voluntarily discontinued the course. Because of this the court refused to 
issue an injunction, but it did warn the school board that it would take prompt 
action on a complaint alleging resumption of devotional Bible reading or study in 
the public schools. For other cases enjoining devotional exercises in the schools see 
1964 Religion and The Public Order at 207, notes 8-11, (1965). 
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Florida Supreme Court was finally persuaded that it too should 
move to end such violations. After having been reversed twice in 
the same case by the United States Supreme Court, the Florida 
court finally came to the conclusion that officially sponsored 
prayers and devotional Bible reading in the public school are 
unconstitutional. 14 

The first time the Supreme Court remanded the case to the 
Florida high court it ordered reconsideration of the issues in light 
of the Schempp and Murray decisions. 18 On remand the state 
court nonetheless upheld devotional reading of the scriptures and 
recitation of prayers in the public schools on the ground that the 
purpose behind them was the secular one of fostering student 
morality. 18 On this basis it sought to distinguish the Schempp 
and Murray decisions. After a second reversal by the Supreme 
Court, 17 the Florida court, perhaps with the intention of remov¬ 
ing doubt concerning the validity of prayers initiated by students 
or teachers during the school day, read the Supreme Court’s 
decision “to mean nothing more and no less than that prayer and 
devotional Bible reading in the public schools pursuant to a 
statute or as sponsored by the school authorities” 18 violate the 
federal constitution. 

RELIGIOUS RIGHTS OF INDIVIDUALS 

In United States v. Seeger 19 the Supreme Court gave a 
broad definition to the term religion, thereby granting wide scope 
to the conscientious objector exemption from the military draft. 
Exemption was granted by the 1940 Selective Training and Serv¬ 
ice Act 20 to those who by reason of their religious training and be¬ 
lief are conscientiously opposed to participation in war. A statu¬ 
tory definition of religious training and belief was added in 
1948; it requires “belief in a relation to a Supreme Being involv¬ 
ing duties superior to those arising from any human relation.” 21 

14 Chamberlain v. Dade County Bd. of Pub. Instruction, 171 So.2d 535 (Fla* 
1965). 

is 374 U.S. 487 (1963). 

16 160 So.2d 97 (Fla. 1964); see 1964 Religion and The Public Order at 205-6 
(1965). 

17 377 U.S. 402 (1964). 

18 171 So.2d at 538. 

10 380 U.S. 163 (1965). 

20 54 Stat. 889. 

2150 U.S.C. App. § 456(j) (1964). 
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Specifically excluded by the definition are “essentially political, 
sociological, or philosophical views, or a merely personal code.” 22 

The Court passed on appeals from three cases. In one of them 23 
the objector claimed his scruples were based on belief in a 
“Supreme Being,” who is the “Ultimate Cause,” the “creator of 
Man” in the sense of “being ultimately responsible for the exist¬ 
ence of” man, and who is the “Supreme Reality” of which “the 
existence of man is the result.” The applicant stated that his 
relation to “Godness,” the Supreme Being, was a “horizontal” one 
“through Mankind and the World” rather than a “vertical” and 
“direct” one. 

In the second case 24 the applicant for exemption based his 
objections on “the consciousness of some power manifest in na¬ 
ture” that is “the supreme expression of human nature” and that 
“is man thinking his highest, feeling his deepest, and living his 
best.” He derived his beliefs from reading and meditation on 
“American culture, with its values derived from the western 
religious and philosophical tradition.” 

In the third case 25 the applicant for exemption expressed an 
open mind as to the existence of a Supreme Being insofar as this 
meant a belief in God. His objections to military service rested 
instead on “belief in and devotion to goodness and virtue for their 
own sakes.” The applicant had been reared in a devout Roman 
Catholic home and had been a close student of Quaker beliefs, 
from which he claimed to derive much of his own thought. 

Mr. Justice Clark, writing for the Court, concluded that when 
Congress had amended the law in 1948 to add the “Supreme 
Being” provision it intended only to clarify the meaning of “reli¬ 
gious training and belief” as used in the act so as to embrace all 
religions and to exclude essentially political, sociological, and 
philosophical views. It did not intend to require belief in “God.” 
Mr. Justice Clark rested this conclusion on the absence in the 


22 Ibid . 

23 United States v. Jakobson 325 F.2d 409 (2d Cir. 1963). (In this case the objector’s 
claim to exemption was upheld by the circuit court of appeals, which reversed his 
conviction.) 

24 peter v. United States, 324 F.2d 173 (9th Cir. 1963). (In this case the objector’s 
claim to exemption was denied by the circuit court of appeals, which affirmed his 
conviction.) 

25 United States v. Seeger, 326 F.2d 846 (2d Cir. 1964). (In this case the objector’s 
claim to exemption was upheld by the circuit court of appeals, which reversed his 
conviction.) 
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legislative history of any evidence of congressional intention to 
narrow the concept of religious belief by use of the phrase Su¬ 
preme Being. He found instead a long and well-established con¬ 
gressional policy to broaden the exemption to include all persons 
with conscientious objections that could be fairly termed religious. 
He also concluded that an expansive definition of Supreme Being, 
which included “the broader concept of a power or being, or a 
faith ‘to which all else is ultimately dependent’,” would accord 
with the ever broadening theological understanding of modern 
religious thought. 

The test applied by the Court to determine whether a belief is 
religious was to ask whether the claimed belief occupies the same 
place in the life of the objector as an orthodox belief in God holds 
in the life of one clearly qualified for exemption. The Court 
concluded that the applicants in all three cases had such a belief. It 
rejected the suggestion that the beliefs were based on a “merely 
personal moral code” and were therefore expressly excepted from 
the statutory definition of religious belief. Mr. Justice Clark 
interpreted the exception to apply to belief in a moral code that 
was not only “personal” but that was also the sole basis for the 
registrant’s belief and was in no way related to religion. 

Mr. Justice Douglas wrote a concurring opinion agreeing with 
the judgment of the majority but noting that he found the 
legislative history behind the 1948 amendment somewhat ambigu¬ 
ous. 26 He observed that one reason why the Court should read the 
exemption broadly was that to require belief in an orthodox God 
would constitute preference of one religion over another and 
would render the statute unconstitutional under both the free 
exercise clause of the First Amendment and the due process clause 
of the Fifth Amendment. 

Two circuit courts have applied the “religious training and 
belief” requirement in the light of the broad, liberal interpreta¬ 
tion given it in the Seeger case. The Tenth Circuit reversed the 
Selective Service Appeal Board and granted exempt status to a 
conscientious objector who repudiated war in part because it was 
contrary “to the cosmic order of God” and to “His Will.” 27 The 
court found that although claimant’s objections were mainly phil¬ 
osophical and sociological ones; it found that he had also been 

26 380 U.S. at 188. 

27 Fleming v. United States, 344 F. 2d 912 (10th Cir. 1965). 
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influenced by religious training and belief and was therefore 
entitled to exemption. Turning to the language in the Seeger 
majority opinion stating that objections based on a personal moral 
code did not remove a claimant from the exemption unless that 
code was the sole basis for his beliefs, the court reasoned that belief 
in a Supreme Being did not have to be the sole basis for the 
claimant's objections for him to come within the exemption. 

The Seventh Circuit also reversed the ruling of the Selective 
Service Appeal Board that had denied conscientious objector 
status to a draftee who did not believe in a “Supreme Being . . . 
outside of man" and did not “know of any after life." 28 The 
claimant had no knowledge as to man's mission in life except “to 
help other men." Claimant's counsel likened his beliefs to those of 
the Quakers. The court found it “difficult to state" claimant's 
religious beliefs but concluded that they were of the kind con¬ 
sidered sufficient in the Seeger case to grant exemption. 

In State v. Miday 29 the North Carolina Supreme Court ruled 
that a jury, rather than the judge, should decide in a criminal case 
whether defendant's objections to immunization of his child from 
certain diseases were based on the teachings of a recognized reli¬ 
gion. The statute requiring immunization exempted parents who 
were “members of a recognized religious organization whose 
teachings are contrary" to vaccination and immunization. 

The defendant was a minister in the Miracle Revival Fellow¬ 
ship. When the public school authorities excluded his children 
from public school because of lack of immunization from smallpox 
and polio, he caused an official of the fellowship to write two 
letters to the public school authorities. These letters stated that 
the fellowship did not forbid vaccination or immunization, but 
that the fellowship believed God would keep in perfect health all 
those who placed their trust in Him. They also stated that with 
regard to health procedures it was up to each member to make his 
own decisions, but that the “better way" was to trust in God. 
Finally, the letters stated that when the law of the land contradicts 
the religious convictions of the individual, it is better for him to 
obey God rather than man. 

The trial court ruled as a matter of law that vaccination was not 
contrary to fellowship teachings. This ruling was based solely on 

28 United States v. Stolberg, 346 F.2d 363 (7th Cir. 1965). 

29 140 S.E.2d 325 (N.C. 1965). 
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the letters sent to the public school authorities. The trial judge 
would not allow oral testimony concerning the teachings of the 
fellowship. 

The state supreme court reversed the defendant’s conviction for 
failure to have his child immunized and ordered a new trial. It 
held that oral testimony should have been admitted. It was of the 
opinion that oral testimony should only be excluded when a 
religious organization has duly adopted and promulgated certain 
official documents in which the doctrines, teachings, and articles of 
faith are set forth. 

The court also held that on retrial the issue of whether the 
defendant could be exempted because of his religious beliefs 
should be determined by the jury because there was sufficient 
evidence in the record to conclude that his obligations were based 
on fellowship teachings. It decided that a religious organization 
did not have to forbid vaccination in order for its teachings to 
come within the statutory exclusion. In so deciding the court 
emphasized that one of the fellowship letters in evidence stated, 
“we feel that this man is within his rights according to our 
teachings and his own convictions in taking the stand he takes.” 

The court also reversed the defendant’s conviction for violation 
of the compulsory education laws. It did so on the ground that as 
long as he did everything in his power to send his child to school 
except betray his religious convictions, which he in good faith 
believed would justify his stand, he could not be convicted on that 
count. 

In two cases the courts relied on the doctrine that the state may 
act as parens patriae in relation to an infant to protect its health 
by ordering medical procedures rejected by its parents on religious 
grounds. 

In an Arkansas case 80 parents having religious objections to the 
compulsory smallpox vaccinations of their children attempted to 
overrule a long line of established precedents authorizing such 
health procedures. They alleged and offered to prove that there 
was no clear and present danger of a smallpox epidemic in the 
county where they resided. The Arkansas Supreme Court affirmed 
a dismissal of their complaint seeking to enjoin public school 
authorities from requiring the vaccination. The complaint alleged 
that the children had attended school in the past without being 


so Wright v. DeWitt School Dist., 385 S.Wid 644 (Ark. 1965). 
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vaccinated and no case of smallpox had occurred in the county for 
more than fifty years. 

The court ruled that the elements of imminent danger alleged 
by the complaint to be lacking were not necessary to justify 
compulsory vaccination contrary to religious objections. It took 
judicial notice of the fact that smallpox is a loathsome disease and 
that it presents a clear and ever present danger which is best 
controlled by health measures, such as the compulsory vaccination 
of school children. Citing the Prince case, 81 which had upheld the 
application of child labor laws to restrict the religious activities of 
Jehovah's Witness minors, the court also noted that the state, as 
parens patriae , had broader authority to control and supervise the 
activities of children than in the case of adults. 

In a New York case 32 the court acted in an emergency situation 
to authorize blood transfusions. The attending physician testified 
that the transfusions were necessary to prevent the imminent 
death of a five-year-old child who had suffered third degree bums 
over 25 per cent of his body. 

Two cases arose testing the vitality of the precedent established 
by the Georgetown College case 33 in ordering blood transfusions 
over the religious objections of an adult patient to save his life. In 
a case arising in the Federal District Court of Connecticut the 
judge expressly followed the Georgetown case and ordered trans¬ 
fusions for a Jehovah's Witness on the basis of medical testimony 
stating that continued loss of blood would lead to shock and 
probably death. 34 Unlike the patient in the Georgetown case, the 
adult under treatment was coherent and rational at the time the 
transfusions were ordered, and he and his wife executed releases 
absolving those in attendance of civil and criminal liability. He 
would not agree to the transfusions, but he also stated that he 
would not resist a court order permitting them because then it 
would be “upon the court’s conscience" rather than his own. Even 
after the judge advised him that the transfusions would not be 
forced on him over his slightest physical resistance, he stated that 
he would in no way resist the court's order. In ordering the 
transfusion the court relied on the reasoning of Judge J. Skelley 

si Prince v. Massachusetts, 321 U.S. 158 (1944). 

32 Application of Brooklyn Hospital, 258 N.Y.S.2d 621 (Sup. Ct. 1965). 

33 Application of the President and Directors of Georgetown College, 331 F.2d 1000 
(D.C. Cir.), rehearing denied en banc, 331 F.2d 1010, cert, denied, 377 U.S. 978 (1964). 

34 United States v. Geoi^e, 239 F.Supp. 752 (D. Conn. 1965). 
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Wright in the Georgetown case 35 and one additional considera¬ 
tion: that although a patient could knowingly decline treatment, 
he could not demand mistreatment that would require doctors in 
effect to violate their professional oath and engage in medical 
malpractice. 

The patient never took any steps to dissolve the order. He was 
under treatment for an ulcer in a Veteran’s Administration Hos¬ 
pital. Once he had recovered to the point that he was no longer in 
extremis, the federal government, which had obtained the tempo¬ 
rary order, moved to withdraw the complaint and dissolve the 
order. In supporting affidavits the government alleged that the 
patient was sufficiently rehabilitated to determine for himself 
the propriety of continued blood transfusions to secure his com¬ 
plete recovery. The motion was granted. 

The Illinois Supreme Court reached a somewhat contrary result 
in a case involving a Jehovah’s Witness who was a married woman 
and had adult children. 36 She had been under a doctor’s care for a 
peptic ulcer and had advised him of her own and her husband’s 
religious objections to blood transfusions. She and her husband had 
signed a document releasing her doctor and the hospital from all 
civil liability that might result from failure to administer blood 
transfusions. 

Notwithstanding the release, the public guardian of Cook 
County was persuaded to petition for appointment of a conserva¬ 
tor for the patient. An order was issued authorizing the conserva¬ 
tor to consent to transfusions of whole blood. After the transfu¬ 
sions and resulting recovery of the patient, she appealed, seeking 
to have the petition for the conservatorship dismissed and all 
orders in that proceeding expunged. The Illinois Supreme Court 
granted her the requested relief. 

The court refused to dismiss the appeal on the ground the case 
was moot. Because of the importance of the question and the 
likelihood that it would recur, particularly in an emergency situa¬ 
tion where action might again be taken and the case rendered 
moot prior to appeal, the court decided to resolve the issue. It 
proceeded on the basis that the religious practices of the individ¬ 
ual could only be infringed when they were deleterious to some 
aspect of public health, welfare, or morality. The court distin- 

30 See 1964 Relicion and The Pubuc Order at 209-12 (1965) for a summary of the 
Georgetown case. 

so in re Brooks, 205 N.E.2d 435 (Ill. 1965). 
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guished cases requiring compulsory vaccination, 37 prohibiting the 
handling of snakes, 38 outlawing polygamus marriage, 30 and au¬ 
thorizing blood transfusions for minors 40 on the ground that the 
public health, welfare, or morality were involved in these cases. 
When the state purports to decide what is best for the individual, 
the court held that the public welfare is no longer involved and 
the individual's religious convictions have to be respected. It 
distinguished the Georgetown decision on the ground that the 
welfare of the patient's minor children had justified the order in 
that case. In addition it pointed out that the order in the George - 
town case provided a dubious precedent because it was a prelimi¬ 
nary one granted by a single judge pending appeal, and it was 
highly questionable whether the full court would have approved 
the order. 

As in previous years, cases brought by Black Muslims have 
tested the scope of religious free exercise rights when they are 
confronted with the demands of prison discipline. Two recurring 
problems were raised again—the question of restraining an entire 
religious movement because of the dangerous activities of some of 
its adherents and the extent to which religious activities of pris¬ 
oners can be restricted once the need for limitation has been 
properly established. On the first question there was disagreement 
among the cases, some requiring a showing that the teachings and 
practices of the sect involved create a clear and present danger to 
the orderly functioning of the prison, and others justifying re¬ 
straint on a somewhat lesser showing. All the cases, in their results 
at least, indicate that once the need for restriction has been shown 
only selective restraints reasonably related to the evils to be 
avoided should be imposed. 

In Bryant v. Wilkens 41 the trial judge required prison officials 
and the commissioner of correction in New York to rescind a 
policy that in effect placed a blanket prohibition on the religious 
activities of Black Muslim inmates. The commissioner had accom¬ 
plished this by ruling that the Black Muslim Movement did not 
constitute a religion and therefore members of the movement 
could not assert rights under either the free exercise clause of the 

37 Jacobson v. Massachusetts, 197 U.S. 11 (1905). 

38 Lawson v. Commonwealth, 164 S.W.2d 972 (Ky. 1942). 

39 Reynolds v. United States, 98 U.S. 145 (1878). 

40 People ex reL Wallace v. Labrenz, 104 N.E.2d 769 (Ill. 1952). 

41 258 N.Y.S.2d 455 (Sup. Ct. 1965). 
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First Amendment or section 610 of the New York Correction Law, 
which guarantees prison inmates freedom of worship. The court, 
relying on the Supreme Court decisions in the Ballard 42 and 
Seeger 48 cases, ruled that the commissioner had violated both the 
religious free exercise clause and the equal protection clause of the 
federal constitution by purporting to pass on the authenticity of 
the Black Muslim Movement as a religion. 

The court also found that the commissioner was contradicting a 
finding already established in the prior history of the instant case. 
Plaintiffs had originally brought suit in the federal courts, which 
had found that the Black Muslims constituted a religious body and 
that the commissioner should promulgate rules and regulations 
pursuant to section 610 to provide opportunities for their reli¬ 
gious activities. 44 The federal court did not issue an order, how¬ 
ever, preferring to defer to the state courts to fashion the precise 
relief required under state law. It did retain jurisdiction in case 
the state courts did not effectively protect the rights of the in¬ 
mates. 

In the Bryant case the state court ordered the commissioner to 
adopt rules and regulations that granted equal treatment to Black 
Muslims and to apply them non-discriminatorily. The court did 
indicate, however, that if the individual adherents of a particular 
sect had past records of prison misconduct, the commissioner could 
take this into account in regulating the location and supervision of 
their exercises, the number of inmates attending at one time, and 
similar details. The court held that complete proscription of 
religious exercises would be proper only if there were convincing 
evidence that the exercises posed a clear and present danger to the 
sound discipline and management of the prison. 

In Banks v. Havener 45 Judge Oren Lewis of the Federal Dis¬ 
trict Court for Eastern Virginia also applied the clear and present 
danger test. Plaintiffs were complaining that the director of the 
department of corrections for the District of Columbia had with¬ 
drawn from Black Muslims the privilege of holding regular reli¬ 
gious services, of holding meetings conducted by their ministers, 
of ordering and subscribing to their religious publications, of 
receiving and possessing copies of the Koran and prayer books, and 

42 United States v. Ballard, 522 U.S. 78 (1944). 

43 United States v. Seeger, 380 U.S. 163 (1965). 

44 Sostre v. McGinnis, 334 F.2d 906 (2d Cir.), cert, denied , 379 U.S. 892 (1964). 

45 234 F.Supp. 27 (E.D. Va. 1964). 
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of possessing and displaying religious medals at the District’s youth 
center. The director had taken this action because he found that 
certain riots at the center had been motivated by Black Muslim 
inmates. Although the court found “some support” for this find¬ 
ing in the record, it did not find “conclusive” evidence that the 
riots, in which members of other religions had participated, were 
instigated or lead by Black Muslims. The court also ruled that the 
antagonism generated by Black Muslim views on racial supremacy 
could not by itself justify suppression of religious freedom. The 
court was influenced by the fact that the religious activities of 
members of other sects had not been similarly restricted despite 
their participation in the riots. 

In another case 46 Judge Lewis held that a Black Muslim inmate 
is not entitled to receive a free copy of the Koran or other Muslim 
publications, or medals, or to meet with a minister of his own 
choosing at will. He held that by right the prisoner can meet with 
his minister at times and places designated by prison authorities 
and can only secure Muslim literature and medals on the same 
basis as other inmates receive religious materials. 

In two other decisions the courts took as their point of depar¬ 
ture the necessary discretion granted prison officials in conducting 
a penal institution rather than the clear and present danger test. 
In both cases the courts assumed for purposes of decision that the 
Black Muslim Movement constituted a religion. Both courts ex¬ 
pressed some question, however, as to whether the objectives of 
the movement were revolutionary rather than religious. 

One of the decisions, Desmond v. Blackwell , 47 upheld the 
denial to Black Muslim inmates in a maximum security prison of 
certain religious periodicals and of the opportunity to correspond 
with Elijah Muhammad, the leader of their movement. The court 
upheld the ban on literature because of its “inflammatory” nature. 
It upheld the ban on correspondence because it was a general one 
applicable to communications with the heads of all religious 
groups. The purported reason for the ban was that all contacts by 
inmates with people on the outside must be constructive and that 
communications with religious leaders would not be as effective or 
appropriate as with lower level officials assigned by the leaders to 
deal with the concerns of prison inmates. Mr. Muhammad’s prior 

46 Coleman v District of Columbia Comm’rs, 234 F^upp. 408 (E.D. Va. 1964). 

47 235 F.Supp. 246 (M.D. Pa. 1964). 
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prison record was another reason found by the court to justify the 
ban. 

In the other decision, Cooke v. Tramburg,* 8 the New Jersey 
Supreme Court ruled that it was within the discretion of prison 
authorities to deny Black Muslim prisoners the opportunity to 
assemble for worship or to have one of their ministers preach to 
them. The court found justification for this ban on the basis of 
testimony concerning Black Muslim beliefs, evidence of prison 
disturbances caused by Black Muslim inmates at a number of 
institutions, and the precedents of other jurisdictions that had 
restricted the religious activities of Black Muslim prisoners. 

A consulting prison psychologist testified that the Black Mus¬ 
lims preach race hatred, consider the white race to be the devil, 
and hold to the religious duty of killing devils. The court adverted 
to serious breaches of discipline either caused directly by Black 
Muslim prisoners or indirectly because of the reaction to their 
attitudes and activities by other inmates. The court also noted that 
other state courts had allowed severe restrictions on the religious 
activities of Black Muslims. It referred to In re Ferguson a 
California case upholding a ban on religious meetings and discus¬ 
sions and possession of religious literature on the part of Black 
Muslim prisoners. In contrast to the Ferguson case, which had 
upheld a determination by prison authorities that the Black Mus¬ 
lim Movement did not constitute a religion, the defendant prison 
authorities imposed restrictions only on group worship and meet¬ 
ings. Black Muslim prisoners were permitted to receive religious 
tracts and to read them in their cells, to meet in groups of no more 
than six in the exercise yard to discuss their religion in a quiet 
voice, and to meet individually with their ministers and to write 
to them. 

In State ex rel Tate v. Cubbage 50 the Delaware Superior Court 
refused to apply the clear and present danger test in a way that 
would justify restrictions directed solely at Black Muslims, who 
would thereby be denied opportunities for religious worship ex¬ 
tended to Catholic and Protestant inmates. Whereas Black Muslim 
prisoners could not attend corporate religious worship on the 
Sabbath nor wear religious medals and symbols, other inmates 

48 205 A.2d 889 (N.J. 1964). 

40 361 P.2d 417 (Cal. 1961). 

tso 210 A.2d 555 (Del. Super. Ct. 1965). 
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could do both. The prison authorities justified their actions first 
because they did not consider the Black Muslim Movement a 
religion. Citing both the Ballard and Seeger cases, the court found 
itself “constrained” to disagree with the prison authorities and 
rule that Muslim beliefs constitute a religion. 

The prison authorities also claimed that public worship and 
wearing of religious symbols by Black Muslims would create 
potential dangers to prison discipline and management of such a 
serious and imminent nature as to justify restraint under the clear 
and present danger test. The court, after noting that only the right 
to believe is absolute and that the right to act according to one’s 
religious beliefs is qualified by the common good, maintained that 
prison authorities have wide discretion in prison management. It 
went on to conclude that the courts should overrule prison officials 
only for arbitrary and capricious action or when there was a clear 
showing of deprivation of constitutional rights. 

The court nonetheless found a clear deprivation of the Black 
Muslims’ rights; it did so on the basis of equal protection consider¬ 
ations. It held that Black Muslims were entitled to the same 
privileges extended to other inmates regardless of their greater 
tendency toward disruptive activity. It urged that the prison 
authorities promulgate regulations designed to achieve peace and 
tranquility with regard to religious practices and that these rules 
be binding equally on all inmates. 

In Mohammad v. Sommers 51 the leader of the Black Muslims 
brought suit for one million dollars against several members of the 
City of Flint, Michigan, police department for the alleged viola¬ 
tion of civil rights guaranteed by the federal constitution. He 
alleged that the police officers had interfered with his religious 
liberty by refusing either to leave a meeting that he was conduct¬ 
ing or to surrender weapons that they were carrying on their 
persons. According to the complaint the tenets of the plaintiff’s 
religion forbid the holding of meetings if any of the persons 
present are carrying weapons; therefore, when the police officers 
refused either to leave or to disarm themselves he was compelled 
to discontinue the meeting with consequent damages. 

The trial court dismissed the complaint. It followed the general 
principle that even religious rights must give way before more 
important public interests. It concluded that the interest in main- 


51238 F.Supp. 806 (E.D. Mich. 1964). 



312 DONALD A. GIAN N ELLA 


[1965 


taining public peace and order, which underlies a City of Flint 
ordinance requiring free ingress and egress for the police to and 
from licensed halls and theaters, outweighed the plaintiff’s reli¬ 
gious concerns. The court rejected a suggestion made by plaintiff’s 
counsel in oral argument that the police could have stayed outside 
the building and intervened only if trouble developed. The court 
thought so little of this suggestion as to observe that if trouble had 
developed while the police officers were outside the meeting they 
might have exposed themselves to liability for any injury or abuse 
suffered by those within. 

A New York lower court rejected the claim of a municipal 
employee that he could not be dismissed for failure to work on 
Saturday because he observed that day as the Sabbath. 52 The 
petitioner sought reinstatement as a bus driver for the New York 
City Transit Authority. The authority assigns Saturday work on 
the basis of seniority as required by collective bargaining agree¬ 
ments. The petitioner had been advised that he did not have to 
take the Saturday “runs" assigned to him if he could personally 
arrange to have other operators exchange their assignments with 
him. If he could not, he would either have to take the “runs” or 
suffer the consequence of dismissal. 

The court held that the transit authority was bound by the 
collective bargaining agreements. It concluded that in operating a 
public transportation system the transit authority could adopt 
seniority as a fair and efficient basis for distributing work assign¬ 
ments among all employees, regardless of their beliefs or scruples, 
thereby implying that the petitioner’s dismissal would have been 
appropriate even in the absence of a collective bargaining agree¬ 
ment. 

The court placed considerable reliance on Otten v. Baltimore & 
Ohio R.R. Co., 53 which did not involve a governmental em¬ 
ployer, but a privately owned carrier subject to the Railway Labor 
Act, which permitted unions and employers to enter into union 
shop contracts requiring all employees to become members of a 
union chosen by the majority of a company’s employees. In that 
case an employee of a carrier that was party to a union shop 
agreement refused to join the union on the ground that it was 
contrary to his religious scruples. The Second Circuit upheld his 

62 Andrews v. O’Grady, 252 N.Y.S.2d 814 (Sup. Ct. 1964). 

68 205 F.2d 58 (2d Cir. 1953). 
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dismissal on the ground that an individual who objected on 
religious grounds to private or public regulations governing com¬ 
munal life had the option to withdraw from aspects of that life 
which he found offensive but did not have the right to insist on a 
social way of life conforming to his religious necessities. 

In the case of Tennessee ex rel. Ford v. Morris 54 a federal 
district court was presented with the claim that First Amendment 
religious liberty rights must give way when in conflict with the 
equal protection clause of the Fourteenth Amendment. The claim 
was urged by several Negro defendants who had been convicted of 
disturbing a religious meeting being held in a leased amphitheatre 
located in a public park. They maintained that they had been 
arrested and convicted because they had asserted their constitu¬ 
tional right to attend the meeting. Defendants had moved to 
dismiss the indictment on the theory that segregation could not be 
practiced on publicly owned facilities. The motion had been 
denied by the state trial court on the ground that the First 
Amendment permitted exclusion on the basis of race at a religious 
meeting. The Tennessee Supreme Court had upheld the convic¬ 
tion. 55 Thereupon the defendants brought the instant action to 
secure a writ of habeas corpus in the federal district court. 

The district court was able to dismiss the petition without 
passing on the conflict between the competing constitutional 
rights. It assumed for purposes of the decision that racial segrega¬ 
tion could not be allowed on public premises even during a 
religious meeting, but it concluded that defendant’s conviction 
rested on more than the assertion of a right to attend the meeting. 
This conclusion was based on evidence that had been introduced 
in the criminal trial. There was testimony that when the defen¬ 
dants continued to insist on admission after being advised of the 
meeting’s segregated character, the ushers had directed them to 
take the empty seats immediately available to the rear of the 
persons already seated. Instead the leader of the defendants urged 
them to “scatter out,” and thereupon they moved down into the 
area already occupied, passing up empty seats at the ends of the 
rows, moving in front of people already seated and making room 
for themselves in the middle of the rows. The testimony also 
indicated that this activity was disruptive to the point that a film 

54 236 F.Supp. 780 (W.D. Tenn. 1965). 

55 Ford v. State 355 S.W.2d 102 (Tenn.), rehearing denied, 356 S.W.2d 726 (1962). 
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in progress had to be stopped and some of the other participants 
began to leave. 

In view of the evidence on the record and the instructions given 
to the jury at the trial, the federal court concluded that the case 
was tried and the conviction upheld on the theory that petitioners 
had deliberately caused a commotion, and not on the theory that 
assertion of the right to enter constituted the disturbance. 

PUBLIC Am FOR RELIGIOUS INSTITUTIONS 

In a case that may eventually find its way to the United 
States Supreme Court, a Maryland Circuit Court has held that 
grants to church-related institutions of higher learning for build¬ 
ings to be used for secular purposes are constitutional. 66 The case 
involved a taxpayer’s suit to challenge the constitutionality of 
grants to four Maryland church-related colleges in amounts of 
$500,000 and $750,000 to aid in the construction of science build¬ 
ings, a dining hall, a dormitory, and a classroom building. Two 
recipients of the grants were Roman Catholic schools, the third 
was affiliated with the United Church of Christ, and the fourth 
with the Methodist Church. 

Both Protestant schools have some Jewish and Catholic students, 
although Protestant ones are in the majority. In both schools, 
however, members of the founding denomination comprise a 
minority of the student body and in neither school are a majority 
of the trustees required to be clergymen of that denomination. 
Although neither of the Roman Catholic schools restricts its 
student body to Catholics, only a relatively few non-Catholics 
attend either institution, and a majority of the trustees of both are 
required to be members of the Roman Catholic religious order 
conducting the respective schools. 

All four schools offer traditional liberal arts programs. The two 
Protestant schools require a course in biblical literature to be 
taken for graduation, and the two Catholic schools require several 
courses in religion and philosophy. At the latter two schools non- 
Catholics are not required to take the religion courses. Both 
Protestant institutions require attendance at a specified number of 
religious services during the school year, and the Catholic ones 

66 Horace Mann League v. Tawes, Equity No. 15,850, Md. Cir. Ct., Anne Arundel 
County, Mar. 11,1965. 
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require regular attendance at church services on the part of 
Catholic students. 

The grants were challenged under both the establishment 
clause of the federal constitution and article 36 of the Maryland 
Declaration of Rights, which forbids the state from compelling 
any person to “maintain, or contribute ... to maintain, any 
place of worship, or any ministry.” The challenge on state grounds 
was quickly dismissed by reliance on Maryland precedents holding 
that grants can properly be made to sectarian as well as non¬ 
sectarian institutions as long as they are used for public purposes 
of health, education, or general welfare. 

In testing the grants under the establishment clause, the court 
adverted to the standard of neutrality enunciated in the Schempp 
case that forbids governmental action which has as its purpose or 
as its primary effect the advancement or suppression of religion. 
The court readily found that the secular purpose of aiding educa¬ 
tion was behind legislative grants for the construction of science 
buildings, a dormitory, a dining hall, and a classroom building. It 
also readily found that the grants to the two Protestant schools had 
the primary effect of aiding education; the varied religious back¬ 
grounds of the faculty, students, and administration, along with 
the limited amount of required religious activities and instruction, 
indicated to the court that the aid to religion resulting from the 
grants would be incidental. 

The court found that the grants to the Catholic schools pre¬ 
sented a “much more difficult question” than those to the Protes¬ 
tant schools. If it were to take at face value some of the declared 
instructional purposes of the two Catholic schools, the court said, 
it would have to find that the advancement of religion was 
primary and education secondary. In particular, the court referred 
to a chart prepared by one of the schools in 1969 showing that at 
the center of all education at that institution was philosophy and 
theology, from which the secular subjects such as science and 
mathematics developed as branches. The court nonetheless found 
that whatever the stated educational philosophy and policies of 
these schools, the evidence clearly established that the secular 
courses offered therein, such as science, English, and mathematics, 
were practically identical with the courses found in non-religious 
colleges. 

The fact that the grants to the two Catholic schools were to aid 
construction of science buildings reinforced the court’s conviction 
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in its judgment. Concerned with the need for trained scientists to 
advance the national defense, the court was loath to forbid govern¬ 
mental aid aimed at promoting scientific instruction at a majority 
of the private institutions of higher learning. 

Another reason advanced by the court for its judgment was its 
sensitivity to possible discrimination among different religions 
contrary to the First Amendment. The court took judicial notice 
of the “more rigid” doctrinal views of the Roman Catholic 
Church, which would account for the difference in educational 
policies between Protestant and Roman Catholic colleges. To 
permit state aid to the former institutions and deny it to the latter 
would amount to unconstitutional discrimination in the eyes of 
the court. Since no efforts were made to proselytize non-Catholic 
students or faculty, or to interfere with their religious liberty, and 
since the Catholic students in attendance were mature enough to 
select a college congenial to their needs and objectives, the court 
concluded that the religious character of the policies and activities 
at the two schools was primarily designed to afford the attending 
Catholics with an opportunity to exercise their religion freely. 

Litigation has arisen in states providing public bus transporta¬ 
tion to students attending parochial schools to determine the 
extent of the service that must be furnished by local authorities, 
particularly where students are attending schools outside the local 
district. 

The Rhode Island Supreme Court has ruled that local author¬ 
ities need not even provide bus transportation to the district 
boundary in such cases. 57 The statutes involved call for bus 
transportation to and from public schools for pupils residing so far 
away as to make regular attendance otherwise impractical, and 
they also require that the same “rights and privileges as to trans¬ 
portation to and from schools” as are provided for public school 
students be extended to other students. 

The majority of the court concluded that the legislature only 
contemplated transportation of school children within the district. 
It relied on the fact that the relevant statutes required transporta¬ 
tion “to and from” school. Justice Thomas Roberts dissented on 
the ground that the dominant legislative purpose was to provide 
the kind of transportation necessary to make regular school atten¬ 
dance practicable. He could find nothing in the legislation indi- 

6 1 Chaves v. School Comm., 211 A .2d 689 (R.1.1965). 
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eating an intent to discriminate against children attending private 
schools outside the district. 

In Brown v. Allen 58 the appellate division of the Supreme 
Court of New York upheld a ruling of the commissioner of 
education that a school district was not obliged to furnish trans¬ 
portation to children attending a non-public school located out¬ 
side of the district when the school is located more than ten miles 
from the residence of the child, so long as the district furnishes no 
transportation to any other child attending school outside the 
district. The New York statutes require public transportation of 
elementary school students who live between two and ten miles 
from their schools and of high school students who live between 
three and ten miles from their schools. The statutes provide that 
local authorities “may” furnish transportation in cases of different 
distances but only “equally to all children in like circumstances.” 
They also stipulate that in the case of parochial school students a 
school district need do no more than furnish transportation to or 
from the nearest available parochial school of such denomination. 

The court concluded that there was no statutory mandate to 
provide bus service for distances in excess of ten miles. It also 
found that such service could be withheld from parochial students 
traveling outside the school district even when granted to others 
traveling over ten miles to attend schools within the district. The 
court observed that “there is little room for argument” that a 
child attending school outside the district is not in circumstances 
like those of a child attending school within the district. Nor 
would the fact that the nearest parochial school was outside the 
district make any difference in the eyes of the court in view of the 
other circumstances. 


SUNDAY CLOSING LAWS 

Sunday closing laws continue to be attacked on various 
constitutional grounds. Cases in West Virginia and South Carolina 
raised a series of constitutional challenges traditionally leveled at 
Sunday closing laws. 

The South Carolina case 69 involved a statute that prohibits in 
general terms the selling of any goods except “works of necessity or 


58 256 N.Y.S.2d 106 (App. Div. 1965). 

59 State v. Solomon, 141 S.E.2d 818 (S.C. 1965). 
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charity.” In addition to this general provision, the statute lists a 
series of items whose sale is prohibited on Sunday and a series of 
items that can be sold on that day. Goods such as clothing, 
appliances, and household furnishings are included in the first 
category, and items such as newspapers, motor fuels, drugs, emer¬ 
gency food needs, and meals at public eating places are included in 
the second one. The statute provides that, on request, time off on 
Sunday must be given to employees in a retail establishment 
hiring more than three persons so that they may attend religious 
services. 

The defendant, an Orthodox Jew who regularly closed his 
establishment on Saturday, was convicted of selling some pro¬ 
hibited items on Sunday. He asserted that the statute violated the 
establishment clause of the First Amendment. For evidence of the 
legislation’s religious objectives he referred to the mandatory 
excusal of employees desiring to attend religious services on Sun¬ 
day. 

The court found that the statute was directed at the secular 
purpose of achieving a uniform day of rest. It looked upon the 
excusal provision as an incidental part of the regulatory scheme. 

The defendant also seized on the excusal provision to claim that 
his free exercise of religion was being discriminatorily abridged. 
Dismissing this point on the ground that by making provision to 
protect the religious interests of others the statute did not in any 
way interfere with the defendant’s free exercise of religion, the 
court noted as well that the excusal provision, if found unconstitu¬ 
tional, was separable from the rest of the statue. 

Defendant’s main argument resting on the free exercise clause 
of the First Amendment relied on the Supreme Court case of 
Sherbert v. Vemer, 90 which declared unconstitutional the with¬ 
holding of unemployment compensation benefits from a Seventh- 
Day Adventist who refused to take employment requiring Satur¬ 
day work. The South Carolina court rejected this argument. It 
pointed out that the majority opinion in Sherbert had not over¬ 
ruled Braunfeld v. Brown, 91 the earlier Supreme Court decision 
holding that the free exercise clause did not require a Sabbatarian 
exemption from Sunday closing laws. Instead Braunfeld had been 
distinguished in Sherbert on the ground that permitting Sabba- 

80 374U.S. 398 (1963). 

«i 366 U.S. 599 (1961). 
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tarians to do business on Sunday could very well disrupt the 
statutory scheme of a common day of rest, whereas exempting 
them from Saturday work would not have a significantly detri¬ 
mental impact on an unemployment compensation program. 

As might be expected, die defendant challenged the “work of 
necessity” exemption under the due process clause as too vague to 
give adequate warning of what conduct would be held criminal. 
The court held that a work of necessity means “labor reasonably 
necessary for the worker to perform to save himself from some 
unforseen or irreparable injury of loss, or necessary for the welfare 
of the community” 62 and that this standard gave sufficient warn¬ 
ing to reasonable men desirous of obeying the law. It adverted to 
the long history of the “work of necessity” exemption and to the 
common understanding and practice concerning it that had de¬ 
veloped through time. 

The statute’s specific list of exemptions was attacked as being 
unreasonably discriminatory and violative of the equal protection 
of the laws. Noting that a wide range of legislative discretion was 
necessary to achieve the policy of a common day of rest, the court 
concluded that the specific exemptions operated “to supply the 
reasonable needs of the public and provide at the same time the 
atmosphere of a day of rest and relaxation.” 68 

Defendant claimed that the statute was being discriminatorily 
enforced against him in violation of the equal protection clause 
since other offenders were not being prosecuted. The court ruled 
against the defendant because of the absence of proof showing 
“arbitrary and purposeful discrimination.” 

The West Virginia case involved a similar statute except that 
under it merchants who observe Saturday as the Sabbath can 
remain open on Sunday. 64 As in the South Carolina case, and for 
essentially the same reasons, the court found that the statute serves 
secular purposes, gives adequate warning concerning conduct for¬ 
bidden under it, and exempts classes of goods from its prohibitions 
on a reasonable basis consistent with equal protection of the law 
requirements. 

Some of the defendants convicted under the statute were mem¬ 
bers of the Druse and Moslem religions and observed the Sabbath 


02 141 S.E.2d at 829. 

«3 Id. at 830. 

64 State ex rel. Heck’s, Inc. v. Gates, 141 S.E.2d 869 (W.Va. 1965). 
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on Friday. They challenged the legislation for illegally discrimi¬ 
nating in favor of religions that observe the Sabbath on Saturday 
or Sunday. The West Virginia Supreme Court of Appeals rejected 
this line of argument on the basis of the Braunfeld case. It quoted 
extensively from the opinion of Mr. Justice Warren in that case to 
the effect that the free exercise clause does not protect the indi¬ 
vidual from a program directed toward proper secular ends as long 
as it places only an indirect burden on religious freedom. 

Sunday closing laws under constitutional attack were upheld in 
Ohio 65 and in Nebraska 66 on the basis of earlier decisions involving 
the same statutes, as was a municipal ordinance in North Caro¬ 
lina. 67 A North Carolina statute authorizing counties to adopt 
Sunday closing laws at their option was held unconstitutional, 
however, because forty-eight counties were excluded from its cov¬ 
erage. 68 The state supreme court found that such an exclusion, 
without any rational legislative purpose behind it, violated the 
state constitutional prohibition against enactment of local laws by 
the state legislature. 

The Wyoming Supreme Court held unconstitutional an ordi¬ 
nance prohibiting on Sunday the sale of personal property gen¬ 
erally but exempting certain specific items if they were sold in a 
partitioned area of the store, or one otherwise divided from the 
general sales space. 69 Unable to discover a rational basis for the 
classification of the exempted items—for instance, the sale of a 
fever thermometer on Sunday was prohibited but not the sale of 
an eyebrow pencil—the court held that the statute was unreason¬ 
ably discriminatory. It also ruled that the requirement of a segre¬ 
gated sales area was unreasonably oppressive. For both these 
reasons the court held that the ordinance violated the state consti¬ 
tution. 

The New York Court of Appeals rejected the novel defense put 
forth by a dealer convicted of selling books on Sunday that as 
applied to him the closing statute interfered with the constitu¬ 
tional right of free publication and distribution. 70 The Georgia 
Supreme Court struck down a statute forbidding fishing on Sun- 

os State v. Cimincllo, 201 N.E.2d 710 (Ohio Ct. App. 1964). 

«a Skag-Way, Inc. v. Douglas, 133 N.W.2d 12 (Neb. 1965). 

67 Charles Stores Co. v. Tucker, 140 S.E.2d 370 (N.C. 1965). 

«8 High Point Surplus Co. v. Pleasants, 142 S.E5d 697 (N.C. 1965). 

«9 Nation v. Giant Drug Co., 396 P.2d 431 (Wyo. 1964). 

70 People v. Corpora, 256 N.Y.S.2d 141 (1965). 
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day in only three counties of the state; it found the statute violated 
the state constitution both because it was a special law and because 
it denied the citizens of the three counties of property rights and 
privileges without any legislative basis for doing so. 71 

Sunday closing laws that attempt to grant relief to Sabbatarians 
from some of the hardships they engender are apt to encounter 
constitutional difficulties if they seek to avoid the necessity of 
probing into the religious beliefs and practices of exempted mer¬ 
chants. A recently enacted Michigan law requiring merchants to 
refrain from the sale of certain items either on Saturday or Sunday 
at the seller’s unrestricted choice was declared unconstitutional by 
the state’s high court. 72 The majority of the court held that the 
statute violated due process by restricting profitable business oper¬ 
ations without thereby serving a public purpose. The court re¬ 
jected the justification that the statute was designed to achieve a 
uniform day of rest for the reason that merchants had the option 
to close down on either one of two days. It also rejected the 
purported rationale that the law was designed to insure one day of 
rest in seven since nothing in the statute regulated the hours of 
labor by employees, who could work for one employer for six days 
and then for a second one on the day the first employer closes. 

A concurring judge found that the statute violated the state 
constitution because it improperly delegated to county authorities 
the authority to exempt the sale of certain items from the statute. 
Pointing to the action of the United States Supreme Court in the 
Sunday-closing cases upholding legislation requiring general cessa¬ 
tion of business on a fixed day, the concurring judge concluded 
that the statute did not violate the due process clause because it 
granted the seller more latitude in choosing when to close than did 
the statutes upheld in the Sunday-closing cases. In a separate 
concurring opinion, a second judge noted that there were many 
reasons why the statute could be held unconstitutional but relied 
primarily on the ground that it was too vague and indefinite to 
meet basic due process standards. 

Interpreting a statute permitting those merchants in New York 
City who observe Saturday as the Sabbath to stay open on Sunday, 
the New York courts have taken a liberal and expansive position. 
The statute grants exemptions only to a business that “will be 

71 McAllister v. State, 140 S.E.2d 828 (Ga. 1965). 

72 Arlan's Dept. Stores, Inc. v. Kelley, 130 N.W.2d 892 (Mich. 1964). 
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conducted in its normal course by the proprietor and members of 
his immediate family.” The New York Court of Appeals upheld a 
determination of the appellate term of the supreme court that 
the sole stockholder of a corporation who observed Saturday as 
the Sabbath by closing his business could operate on Sunday with 
the help of four hired employees. 73 The appellate term held that 
management of the business and supervision of hired employees 
constituted “conducting” of the business within the meaning of 
the statute. 

In a criminal case the Tennessee Supreme Court indulged itself 
in some interesting observations concerning a state policy to 
observe the sanctity of the Lord’s Day. 74 The defendant chal¬ 
lenged his conviction on the ground that four pages of the charge 
had been reread to the jury after midnight on Saturday and the 
verdict had been returned shortly thereafter. The defendant chal¬ 
lenged the validity of both actions on the ground that they 
involved doing high judicial acts on Sunday. 

The court agreed that high judicial acts were prohibited on 
Sunday in the absence of a specific statute authorizing them. It 
found that such a prohibition originated in the English common 
law, which recognized the sanctity of the Lord’s Day. No statute in 
Tennessee had changed the common law in this regard; instead 
the court found that the Sunday closing laws adopted by the state 
in effect affirmed and strengthened the policy of sanctity. 

The court nonetheless upheld the conviction because it con¬ 
sidered rereading the charge and rendering the verdict to be either 
“ministerial” acts and not high judicial ones, or ones of “neces¬ 
sity” permitted on Sunday. It noted that permitting these acts 
under the circumstances advanced the policy of observing the 
Sabbath; for thereby the jury were released so that they could 
spend Sunday with their families and in their churches. Without 
going into the reason behind such a prohibition, as did the 
Tennessee court, the West Virginia Supreme Court held that a 
trial cannot be conducted on Sunday in the absence of a statute 
providing otherwise. 76 

The selective enforcement of Sunday closing laws frequently 
gives rise to the charge of discrimination, particularly when public 

78 People v. Schwebcl 255 N.Y.S.2d 760, aff’d, 262 N.Y.S.2d 107 (1965). 

74 Smith v. State, 385 S.W.2d 748 (Tenn. 1965). 

76 State v Ellis, 142 S.E5d 63 (W.Va. 1965). 
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officials initiate prosecutions upon complaints by private citizens. 
Two New York courts faced with this issue came up with differing 
decisions, even though both followed the principle that only 
conscious, purposeful discrimination in the enforcement of a stat¬ 
ute violates the constitutional guarantee of equal protection of the 
laws. 

In one case, People v. Paine Drug Co./ 6 both the appellate 
division and the court of appeals rejected a finding of the trial 
court that the defendant should not be convicted because of 
discriminatory enforcement. The local district attorney had an¬ 
nounced that he would only prosecute when private citizens filed 
complaints. The local retail merchants' council thereupon began 
investigating violations. One of the individuals arrested upon 
complaint of a participating merchant in turn complained about 
the defendant. 

The trial court found discrimination by proceeding on the 
theory that the retail merchants council was motivated solely by 
economic reasons in filing complaints and the public authorities 
had become agents of the merchants' group in enforcing the law in 
a discriminatory manner. Reviewing the evidence, the appellate 
division found that the merchants were motivated by moral con¬ 
cerns; they did not want to violate the law by staying open on 
Sunday to meet the competition of business rivals who did. On the 
agency point, the court held that the official policy of prosecuting 
upon private complaint was a non-discriminatory one. No evi¬ 
dence was found by the court to show a pattern of discrimination 
by a public official. The court even expressed doubt as to whether 
the enforcement policy of the merchants, which was necessarily 
selective because of limited resources, could be found to be dis¬ 
criminatory on the proof adduced at the trial. 

In the second case, People v. TornatoreP a New York trial 
court refused to enforce the Sunday closing law when it found a 
discriminatory motive on the part of the private party filing the 
complaint. The complaining party was a union attempting to 
negotiate a contract with the defendant. While picketing the 
defendant’s business, it noted that forbidden items were being sold 
on Sunday. Thereupon it filed a complaint, claiming that its 
purpose was to enforce the law and thereby protect shops observ- 

70 254 N.Y.S.2d 492 (App. Div. 1964), aff'd, 260 N.Y.S.2d 444 (1965). 

77 261 N.Y.S.2d 474 (City Ct., Poughkeepsie 1965). 
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ing union hours from the competition of stores remaining open on 
Sundays. 

The trial court found that the union’s motive was to apply 
pressure on the defendant to unionize his shop and to sign a labor 
contract. It arrived at this conclusion after noting that the union 
ignored unionized violators and singled out only a non-union shop 
for enforcement. As for the issue of private rather than public 
discrimination, the court found that the local law enforcement 
authorities were placing the public power, property, and prestige 
behind the union’s discriminatory choice to enforce the Sunday 
laws. It concluded that this constituted state action which violated 
equal protection of the laws. The Paine case was distinguished on 
the ground that no discriminatory pattern of enforcement had 
been established in that case. 


RELIGIOUS TAX EXEMPTIONS 

The Alabama Supreme Court has reversed the judgment of 
a lower court holding sacramental wine, missals, and altar vest¬ 
ments to be exempt from the state use tax . 78 Relying on Murdock 
v. Pennsylvania 79 and Follet v. Town of McCormick , 80 which 
declared unconstitutional license and privilege taxes levied on any 
act of worship, including the distribution of literature by Je¬ 
hovah’s Witnesses, the lower court had held that a tax on religious 
use of property was also unconstitutional. 

The higher court refused to follow the Murdock case on the 
ground that the use tax was not being levied on a religious activity 
but was being levied on the holding of consumer property brought 
in from out of state. It found the tax to be a substitute for the sales 
tax that would apply to in-state sales. The court pointed out that 
liability under the use tax attaches immediately after transporta¬ 
tion of the property into the state has ended and does not depend 
on actual use. The court regarded the tax to be closer to a 
property tax levied on articles used during religious worship. It 
pointed out that such a tax had been declared valid in Watchtower 
Bible and Tract Society v. Los Angeles County . 81 

In contrast to this decision of the Alabama Supreme Court, the 

78 state v. Toolen, 167 So2d 546 (Ala. 1964). 

78 319 U.S. 105 (1943). 

80 321 U.S. 573 (1944). 

81182 P.2d 178 (Cal. 1947). 
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Circuit Court of Baltimore City by way of dictum has indicated 
that “there is much in the prior decisions of the Supreme Court 
which gives aid and comfort” to those who hold that property 
owned by religious organizations is exempt from taxation on 
constitutional grounds. 82 The occasion for this statement was a 
suit brought by Madalyn Murray, the successful plaintiff in one of 
the Supreme Court cases prohibiting prayers and devotional Bible 
reading in the public schools, to enjoin local and state authorities 
from granting tax-exempt status to religiously owned property. A 
Maryland statute exempts houses and buildings used “exclusively 
for public worship” and the furniture contained therein, as well as 
any “parsonage.” Mrs. Murray claimed that she and all other 
taxpayers had to pay higher taxes because of the shrunken tax base 
caused by the removal of church property from the tax rolls. 

The court found that whereas all tax-exempt property in Balti¬ 
more amounted to almost $579 million, tax-exempt church prop¬ 
erty amounted to under $79 million and constituted only approxi¬ 
mately 2.8 per cent of the total assessed value of real estate in the 
city. As a consequence, the impact of the religious exemption 
on individual taxpayers like Mrs. Murray was probably not large. 
Nonetheless, the court found she had standing to challenge the 
exemption because she had brought a class action on behalf of 
all taxpayers and the cumulative effect of the exemption was sub¬ 
stantial. The court rejected Frothingham v. Mellon / 3 the case 
holding that a federal taxpayer did not have a substantial enough 
interest to challenge a federal spending program in the courts, on 
the ground that it did not apply to state courts. The court per¬ 
mitted other taxpayers to intervene as plaintiffs and Protestant, 
Catholic, and Jewish organizations to intervene as defendants. 

On the merits the court found for the defendants. The plaintiffs 
had claimed the exemptions violated both the Maryland and the 
federal constitutions. They urged that the tax exemption violated 
article 36 of the Maryland Declaration of Rights, which guaran¬ 
tees religious freedom and prohibits enforced contributions for 
the maintenance of a place of worship. The court referred to the 
long practice of granting such an exemption in Maryland and all 
other states and to an unbroken line of judicial precedents, includ- 

82 Murray v. Goldstein, No. A-38851, Md., Cir. Ct. of Baltimore City, January, 
1965. 

83 262 U.S. 447 (1923). 
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ing one of the Maryland Court of Appeals, upholding the consti¬ 
tutionality of such an exemption. It concluded that in light of this 
history the exemption could not be held to violate the Maryland 
Declaration of Rights. 

The plaintiffs had also challenged the tax under the First 
Amendment of the federal constitution. They alleged that exemp¬ 
tion operated as a form of state aid to religion in violation of the 
establishment clause and that the higher taxes paid by the plain¬ 
tiffs because of the aid given the churches by the exemption in 
effect operated as a tax to support religion in violation of the free 
exercise clause. 

Judge Wilson Barnes, the trial judge, arrived at his decision on 
the basis of what he found to be presently prevailing doctrine in 
Supreme Court decisions: that the First Amendment applies to 
states by way of the due process clause of the Fourteenth Amend¬ 
ment. He expressed the view that this doctrine is “entirely unten¬ 
able,” and was introduced in the Cantwell case 84 without basis in 
or consideration of preexisting precedent, constitutional history or 
any other relevant factors. Believing himself to be nonetheless 
constrained to apply the First Amendment to the case, Judge 
Bames rested his decision on the doctrine of “neutrality” enunci¬ 
ated in the Schempp case. He turned to Professor Wilber Katz’s 
book. Religion and American Constitutions, for the proposition 
that government neutrality permits legislatures to make affirma¬ 
tive provision for the free exercise of religion when government 
action affects religion incidentally. 

Judge Bames found support for this view of neutrality in the 
concurring opinions in the Schempp case of both Mr. Justice 
Brennan and Mr. Justice Goldberg. Mr. Justice Brennan had 
expressly said that the Schempp decision did not cast any shadow 
on the validity of tax exemptions granted to religious organiza¬ 
tions and uses along with charitable and educational ones. In Mr. 
Justice Brennan’s view religion benefits incidentally from such 
exemptions since he found no indication that taxing authorities 
have used such benefits in any way to subsidize worship or foster 
belief in God. In the Schempp case Mr. Justice Goldberg had said 
that the First Amendment prohibited hostility to religion. Judge 
Barnes concluded that to exempt other charitable corporations 
and to tax churches and parsonages would indeed be an act of 
“hostility” toward religion. 


84 Cantwell v. Connecticut, 810 U.S. 296 (1940). 
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A practical consideration was also advanced by Judge Barnes for 
the exemption as a means of avoiding discrimination among 
religions. The city assessor had testified that individual judgment 
plays a substantial part in property valuation. This large measure 
of subjectivity raised the danger of discriminatory assessments 
between houses of worship and parsonages of different religious 
denominations. 

One of the intervening defendants. Temple Emmanuel of Balti¬ 
more, urged that the state was constitutionally obliged to grant the 
exemption. Judge Barnes did not pass on this point, but he did 
observe that since an itinerant preacher had been exempted from 
a small general license tax by the United States Supreme Court in 
the Murdock case, the more conventional exercise of religion in a 
house of worship where sermons are preached and sacred rites 
performed should be free from taxation. 

A number of cases involving the interpretation of statutory 
exemptions for religious purposes were decided in the period 
surveyed. Almost all the cases purported to follow the rule of 
construing such exemptions strictly so as to narrow their scope. 
Nevertheless, several of them resulted in granting exemptions. 

Although it expressed adherence to the rule that tax exemptions 
should be construed strictly, the Iowa Supreme Court held that 
buildings which were to be used for religious purposes were 
exempt during the period of their construction, along with the 
land on which they are located. 85 The reason for this result was 
partly due to the court’s reliance on another principle of construc¬ 
tion that runs contrary to the rule of strict interpretation. This 
principle is found in an express legislative direction that the Iowa 
Code is to be construed liberally. The court harmonized these two 
principles by reading the exemption statute strictly in some parts 
and liberally in others. 

The statute in question extends exemption to “all grounds and 
buildings used by . . . religious institutions and societies solely 
for their appropriate objects.” The court decided to construe 
strictly the phrase “appropriate objects” and require that exempt 
buildings be used solely for clearly religious purposes. Then it 
went on to determine whether the religious use had to be taking 
place at the very time of the exemption. To resolve this question, 
the court interpreted the statute liberally in light of its purpose to 


85 South Iowa Methodist Homes, Inc. v. Board of Review, 1S6 N.W.2d 488 (Iowa 
1965). 
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grant recognition to the socially valuable activities carried on by 
exempt organizations. It concluded that it would be contrary to 
the purposes of the exemption to deny it in the case of a building 
not yet finished which would be exempt when completed. If the 
legislature wished to encourage charitable and religious use of 
buildings, the court reasoned, it would want to encourage con¬ 
struction of buildings to be put to that use. Two judges joined in a 
vigorous dissent charging the majority with departure from the 
well-established principle in Iowa cases that tax exemptions are to 
be read strictly. 

Also purporting to construe tax exemption statutes strictly, the 
Montana Supreme Court held that a summer campsite which 
contained living and recreation accommodations for young 
campers, including bathing facilities, a boat dock, garage, parking 
area, and auditorium, was tax-exempt. 86 The county treasurer 
argued that only a chapel and four classrooms were within a 
statute exempting “property . . . for educational purposes, 
places of actual religious worship, . . . and institutions of purely 
public charity . . . but no more land than is necessary for such 
purposes.” 

The plaintiff camp, a Methodist organization, in its original 
complaint claimed exemption as a “place for actual religious 
worship.” At the close of the testimony the plaintiff amended its 
complaint to seek exempt status as an educational and charitable 
institution as well. The court upheld a finding of exemption on 
the ground that the camp had religious, educational, and chari¬ 
table aspects. The educational aspects were found to be critical. 
Instead of a recreational camp where students could “let off 
steam” the court saw in the plaintiff’s program a “course in the 
practice of a moral and Christian life.” It said that if the camp 
lost this character it would be classified as a non-exempt recrea¬ 
tional camp. 

There was vigorous dissent. The main ground for it was the fear 
that it would be impossible to distinguish between educational 
and recreational camps in practice. The dissenting judge foresaw 
assessors granting exemptions to any church-operated camp with 
the consequent development of having valuable lake-front land 
gravitate into the hands of religious institutions. 

The federal Court of Appeals for the District of Columbia 

86 Flathead Lake Methodist Camp v. Webb, 399 P.2d 90 (Mont. 1965). 
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Circuit passed on whether an organization acting as a clearing 
house of information and ideas for the various Roman Catholic 
religious orders of women was exempt from the recordation tax on 
property conveyed to it in Washington. 87 Under the controlling 
District of Columbia statute “buildings belonging to organizations 
which are charged with the administration, coordination, or unifi¬ 
cation of activities, locally or otherwise, of institutions or organiza¬ 
tions entitled to exemption” because of the religious character of 
their operations are also entitled to exemption. 

The trial court had denied exemption on the ground that the 
petitioning organization did not administer, coordinate, or unify 
those activities of religious communities whereby they exercise 
their religious and charitable functions for the benefits of a lay 
society. It found that the primary objective of the organization was 
the advancement and promotion of the physical and spiritual 
welfare of the religious communities themselves and their mem¬ 
bers; third parties would only be indirectly benefitted insofar as 
healthy and spiritually dedicated nuns or other religious are 
generally better able to teach, nurse in hospitals, or give religious 
training and guidance. The District of Columbia in its brief also 
challenged the exemption on the ground that only those organi¬ 
zations are exempt that have direct authority over their members. 
Reversing the trial court, the circuit court held in a per curiam 
opinion that an exemption was appropriate even under a strict 
construction of the statute. It held that neither the language nor 
the purpose of the statute excluded an organization devoted to 
advancing the religious and charitable purposes of member organ¬ 
izations either because it had no direct authority over them or 
because it did not address itself directly to coordinating their 
activities in dealing with third parties. 

The Nebraska Supreme Court found that the headquarters of a 
corporate woman’s club was tax-exempt (except for the basement 
living quarters of the caretaker) under a statute exempting prop¬ 
erty “owned and used exclusively” for educational, religious, or 
charitable purposes. 88 The activities of the club included pro¬ 
grams concerning American citizenship as well as ones dealing 
with the Bible. Luncheons, teas, and parties were held at which 

87 Conference of Major Religious Superiors of Women, Inc., v. District of 
Columbia, 348 F.2d 783 (D.C. Cir. 1965). 

88 Lincoln Woman's Club v. City of Lincoln, 133 N.W.2d 455 (Neb. 1965). 
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some funds were raised. The court rejected the argument that the 
statutory exemption had to be read disjunctively so that all activ¬ 
ities had to be either religious, or educational, or charitable; it was 
enough if they all fell into the various categories. It also rejected 
the argument that the property lost its exempt status because of the 
income-producing activities carried thereon. Such “incidental” use 
did not change the character of the property in the opinion of the 
court where the funds were devoted to the primary tax-exempt 
purposes of the club. Finally, the court brushed aside the argu¬ 
ment that the activities could not be exclusively religious, educa¬ 
tional, or charitable because some members considered them to be 
“fun.” The court took judicial notice of the fact that there are 
“many persons who find enjoyment in religion.” 

In a few cases the rule of strict construction led to a denial of a 
claim for tax exemption. For instance, the Oregon Supreme Court 
held that a non-profit corporation which publishes and sells all 
types of religious works, including the Bible, as well as books of 
general interest, was subject to a corporation excise tax on its net 
income. 8 ® Exempted from this tax by statute are corporations 
“organized and operated exclusively for religious . . . purposes 
... no part of the net earnings of which inures to the benefit of 
any private stockholder or individual.” 

The plaintiff, a corporation wholly owned and controlled by the 
Methodist Church, urged that the statute should be construed 
liberally and exemption granted because all its profits went to the 
Methodist Church. It relied in part on the fact that in 1959 the 
Oregon legislature had expressly subjected to taxation the “un¬ 
related” income of exempt corporations, but did not expressly 
extend taxation to “feeder” corporations like the plaintiff. In sup¬ 
port of this position plaintiff pointed to the fact that in 1950, when 
Congress was determined to tax the income of many profitable 
businesses operated by religious organizations, it had passed legis¬ 
lation expressly taxing both “unrelated” income and income of 
“feeder” corporations. 

In denying the exemption to any part of the income, the court 
did not rely on the fact that part of the plaintiff’s income arose 
from activities unrelated to religious purposes. It rested its deci¬ 
sion on the profitable nature of plaintiff’s enterprise. Proceeding 

8» Board of Publication of the Methodist Church v. State Tax Comm’n., 396 P-2d 
212 (Ore. 1964). 
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on the theory that tax exemption is granted to property and 
organizations providing services to the public, it concluded that 
this purpose would not be served by exempting commercial, profit¬ 
making activities such as book publication and selling. The court 
referred to the competitive, as well as the commercial, nature of 
the plaintiff’s activities. 

The court rejected the argument that failure to tax “feeder” 
corporations specifically in 1959 showed their exempt status. This 
omission was due, the court found, to earlier Oregon precedents, 
which had determined tax-exempt status on the basis of the source 
of income rather than on its destination. Since the federal prece¬ 
dents prior to 1950 had liberally granted exemption on the basis 
of the destination of income, the court concluded that Congress, 
unlike the Oregon legislature, had to pass specific legislation at 
that time to reach the income of “feeder” corporations. 

The New Jersey Superior Court held that the residence of the 
vice-president of an organization that receives and distributes 
funds to some one hundred and fifty foreign missions was subject 
to taxation. 80 The mission organization claimed exemption under 
a New Jersey statute exempting property used “exclusively” for 
religious purposes as well as “parsonages” occupied by “officiating 
clergymen” and the residence of the “district superintendent” of a 
religious corporation. Construing the statute strictly, the court 
held that a residence was not used “exclusively” for religious 
purposes and that the one in question could not be considered as 
the parsonage of an “officiating clergyman” since its occupant did 
not serve any particular church regularly. It also held that since 
the occupant’s duties related to the claimant’s worldwide activities 
he could hardly be considered a “district superintendent”. 

In another case involving a claim for tax exemption of a 
minister’s residence the rule of strict construction led to denial of 
tax-exempt status. The Texas Court of Civil Appeals held that the 
dwelling-place of the education minister of a church was not 
exempt where the separate residence of the pastor had already 
been exempted. 91 The state constitutional provision authorizing 
exemption extends to property used exclusively “as a dwelling 
place for the ministry” of a church, and the exemption statute 

00 International Missions, Inc. v. Lincoln Park, 208 A.2d 431 (N.J. Super. Ct. 
1965). 

01 City of Houston v. South Park Baptist Church, 393 S.W^d 354 (Tex. Civ. App. 
1965). 
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itself covers “a dwelling place for the ministers.” Emphasizing that 
both provisions refer to a dwelling-place in the singular, the court 
concluded that every church is entitled to hold only one tax- 
exempt residence for its clergymen, although more than one min¬ 
ister may dwell there. 


TORT AND OTHER PRIVILEGES 

The Pennsylvania Superior Court has held that the report 
of a church commission to investigate controversies in a local 
congregation merited a conditional privilege as to defamatory 
material contained therein so long as the report was circulated 
only to church members. 92 The report had stated that the plain¬ 
tiff, an elder in a Presbyterian Church and an attorney, had been 
dilatory in representing the local church in certain legal matters 
and that contrary to appropriate Presbyterian churchmanship he 
had been too independent and opinionated in many areas of the 
church’s life and had imposed his will upon the congregation. 

The court upheld a finding that the report was privileged 
because it had been made primarily for the reason of resolving 
controversies in a local church and had been distributed only to 
persons having a common interest in the matters involved. The 
appellate court also held that exclusion of proof at the trial of a 
second report of the commission recommending suspension of the 
plaintiff was not reversible error. The plaintiff urged that the 
second report would demonstrate personal ill will toward him by 
the commission. The court held that as long as the report was 
“made for a proper purpose” the fact that publication was “in¬ 
spired in part by resentment or indignation at the supposed 
misconduct of the person defamed” does not constitute abuse of 
the privilege. 03 

In a suit brought to enjoin publication and circularization in the 
community at large of a letter written by the Archbishop for 
North and South America of the Greek Orthodox Church an¬ 
nouncing that the complainant had been unfrocked, the Ten¬ 
nessee Court of Appeals avoided reaching any theological ques¬ 
tions by holding that a personal libel could not be enjoined. 94 Its 

92 Rankin v. Phillippe, 211 A.2d 56 (Pa. Super. Ct. 1965). 

08 id. at 59. 

94 Kyritsis v. Vieron, 382 S.W.2d 553 (Tenn. 1964). 
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holding rested on the grounds that a court of equity grants 
injunctions only to protect property rights, not personal ones, and 
that enjoining a libel would operate as a form of censorship 
contrary to the principle of free speech. 

The letter from the archbishop had been reproduced by the 
defendant, a Greek Orthodox priest. In addition to sending copies 
of the letter to his parishioners and friends, the defendant had sent 
it to the press and to persons not associated with the Greek 
community. The complaint alleged that the defendant had acted 
with the motive to defame and had undertaken to prevent com¬ 
plainant from joining the local ministerial association by repre¬ 
senting him to be unworthy of membership. Complainant sought 
relief on the theory that the defendant was authorized to read the 
archbishop's letter only in his own church and that publication of 
the contents elsewhere rendered his conduct libelous. The trial 
court dismissed the case on the ground that it involved determina¬ 
tion of ecclesiastical questions beyond the competence of the civil 
courts. 

On appeal the complainant urged that the question of permis¬ 
sible republication of the letter did not raise any theological 
questions. The Tennessee Court of Appeals disagreed. It held that 
complainant's right to relief depended on whether the statements 
in the letter were true and whether the defendant was privileged 
to publish them as he did. These questions depended, in the eyes 
of the court, upon the validity or correctness of decisions in the 
Greek Orthodox Church. The appellate court nonetheless did not 
affirm on this point, but as was previously noted, it affirmed 
because of lack of equitable jurisdiction to protect personal rights 
by injunction and to impose a prior restraint on speech. 

In a California case a divorced mother, who had unsuccessfully 
sought to modify a decree awarding custody of four children to the 
father, appealed from the decision of the trial court in part on the 
ground that the presiding judge had not compelled a rabbi who 
had acted as a marriage counselor for the parties to reveal his 
conversations with them. 95 The court found that such conversa¬ 
tions were not within the California statute dealing with privi¬ 
leged communications with clergymen. That statute is restricted 
to confessions in the course of discipline enjoined by the church, a 
restriction which the court believed to be undesirable but too 


95 Simrin v. Simrin, 43 Cal. Rptr. 376 (Cal. Dist. Ct. App. 1965). 
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clear to avoid. It nonetheless upheld the privilege in the instant 
case because the rabbi undertook the counseling only after an 
express agreement that the conversations were to be confidential 
and that neither party would call him as a witness in a divorce 
action. The court analogized such an agreement both to state¬ 
ments made to compromise and settle litigation and to statements 
made to a conciliation court. In both these situations California 
treats the statements as privileged to advance the policy of mutual 
resolution of controversies by the parties involved. 

The Texas Court of Civil Appeals refused to follow the trend of 
withdrawing tort immunity from charitable and religious organi¬ 
zations for negligent infliction of injury. 96 It adhered to existing 
precedents and refused to hold a religious institution liable even 
when it carried public liability insurance. 

The Washington Supreme Court extended the scope of a prior 
holding and removed religious institutions from the protection 
afforded by the doctrine of charitable immunity for negligent 
torts. 97 In 1953 the Washington court held that a paying patient 
could sue a non-profit hospital for negligence. 98 Later in 1955 it 
refused to extend liability to grant recovery against a church by a 
non-paying patron. 99 Over the dissent of one judge, this later 
precedent was overruled in the instant case on the ground that 
there was no reason to favor churches over hospitals as defendants 
or paying patrons over non-paying ones as plaintiffs. 


INTRA-CHURCH DISPUTES 

As in past years, many courts have shown reluctance to pass 
on questions of ecclesiastical doctrine involved in intra-church 
disputes. 

The Michigan Court of Appeals avoided passing on the ques¬ 
tion of whether a local Congregational Church that elected to join 
the United Church of Christ had thereby departed from tradi¬ 
tional doctrines and practices of Congregationalism. 100 The dis¬ 
senting minority of a Congregational Church brought suit to 
regain control of the church property after the congregation had 

» a Watkins v. Southcrest Baptist Church, 385 S.W.2d 723 (Tex. Civ. App. 1965). 

97 Friend v. Cove Methodist Church, Inc., 396 P.2d 546 (Wash. 1964). 

88 Pierce V. Yakima Valley Memorial Hosp. Ass’n., 260 P.2d 765 (Wash. 1953). 

99 Lyon v. Tumwater Free Evangelical Church, 287 P2d 128 (Wash. 1955). 

100 Berkow v. Mayflower Congregational Church, 135 N.W.2d 553 (Mich. 1965). 
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affiliated with the United Church of Christ. The minority claimed 
departures from basic historic doctrines, and the defendants 
moved to have the complaint dismissed on the grounds that these 
issues had been resolved in favor of the merger in previous class 
actions. 

In answer to the defense of collateral estoppel, the plaintiffs 
urged that the prior class actions had not passed on the precise 
question they were raising in the instant litigation. Cadman Me¬ 
morial Congregational Soc’y of Brooklyn v. Kenyon, 101 the main 
case relied on by defendants, had held that a local Congregational 
Church that opposed the merger could not enjoin the General 
Council or the various agencies, boards, and corporations of the 
Congregational Christian Church from participating in the 
merger. Presented in that case with the argument that the merger 
would destroy the basic polity and historical doctrine of the 
Congregational Church, the New York court had referred to a 
concession in the General Council’s answer that pursuant to the 
merger no Congregational Church would be subject in either its 
temporal or spiritual affairs to the United Church of Christ and 
that freedom of education and worship as traditionally observed in 
Congregational Churches would be retained. The New York court 
had observed that “these clear and unequivocal admissions afford 
assurance that the proposed union will in no way change the his¬ 
torical and traditional pattern of the individual Congregational 
Christian Church.” 102 The New York Court also referred to the 
fact that no individual church could be compelled to join the 
union contrary to its wishes and concluded that “under these 
circumstances no ecclesiastical question . . . [was] presented.” 103 
The plaintiffs maintained that the Cadman case had not dis¬ 
posed of the issue of whether a Congregational Church that 
elected to participate in the merger would thereby violate historic 
church doctrines. Their position was that the New York court had 
expressly refrained from deciding any ecclesiastical questions in 
Cadman because of the admissions and representations of the 
General Council. Without an extended discussion of this point, 
the Michigan appellate court affirmed the finding of the trial court 
that the plaintiffs were bound by the decision in Cadman on all 
the issues in the instant case. 

Ml 116 NJE5d 481 (N.Y. 1953). 

102 Id. at 485. 

108 ibid. 
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In a Maryland case, the court of appeals affirmed the dismissal of 
a case involving a controversy between the governing body of a 
denomination and the officers of a local church when it concluded 
that no interest in property was at issue. 104 Contrary to a rule of 
the Church of the Nazarene, the officers of a local church had 
appointed a pastor without the approval of the district superin¬ 
tendent. Some members of the congregation disagreed with this 
action and withdrew. The district superintendent commenced an 
action to remove the pastor and to have the local officers transfer 
possession of the church to him. The court, finding that the 
original charter provided for management, control, and ownership 
of the church by local trustees, concluded that the governing body 
of the denomination and the district superintendent never had 
any interest in the property. It thereupon refused to consider the 
remaining ecclesiastical questions. 

Courts frequently will avoid passing on doctrinal questions in a 
congregational kind of church by relying on the will of the 
majority. They will similarly avoid such questions in a church 
having established bodies with jurisdiction to determine ecclesi¬ 
astical questions by relying on the decisions of such tribunals. An 
intermediate appellate court in Missouri rejected both these bases 
for decision and resolved a church dispute on the basis of theologi¬ 
cal doctrine. 105 The case involved the delayed effects of a schism 
dating from 1941 in the Congregational Methodist Church, which 
itself had split off from the Methodist Church in the nineteenth 
century because of dissatisfaction with the system of church gov¬ 
ernment. As its name implies, this offshoot of the Methodist 
Church has largely a congregational system of government and 
worship. Nonetheless the individual churches of the denomination 
are associated in bodies that have certain ecclesiastical powers. The 
churches send delegates to district conferences, which in turn send 
delegates to an annual conference, which in turn sends delegates 
to a quadrennial general conference. The general conference was 
described as having the power to decide certain appeals and 
questions of doctrine and to make general rules and regulations 
for the individual churches. 

The dispute involved contending factions in a local congrega¬ 
tion that mirrored the general schism of 1941. That schism had 
apparently split the entire church down the middle and resulted 


104 Grosse v. Beideman, 211 A.2d 298 (Md. 1965). 
los Mills v. Yount, 393 S.W^d 96 (Mo. 1965). 
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in two contending general conferences. Although doctrinal ques¬ 
tions and issues of church government had apparently divided the 
contending factions from the beginning, they did not come to the 
fore until 1957. At that time one of the general conferences added 
an article of faith to the existing articles of the church. It referred 
to a second work of grace in addition to that worked by acceptance 
of Christ and repentance for sin. According to the newly added 
article of faith, this second work of grace comes from the Holy 
Spirit and endows its recipients with a spiritual superiority over 
those who have been merely saved by acceptance and repentance. 
The court referred to the faction accepting this new teaching as 
the “Innovators.” 

The other faction, referred to as the “Standpatters,” rejected this 
new teaching and was found by the court to have adhered to the 
traditional teachings and government of the church. Since both 
factions agreed that their differences concerning the doctrine of a 
second work of grace were fundamental, the court easily found 
that the Innovators had departed from the established faith and 
practice. It consequently awarded control to the Standpatters, 
without first inquiring whether that faction comprised a minority 
or majority of the local congregation. 

One aspect of the case gave the court a little difficulty in 
arriving at its conclusion. This was the fact that the local congre¬ 
gation had sent delegates to a district conference connected with 
the general conference of the Innovators. The court nonetheless 
refused to bind the local congregation by the action taken by that 
general conference. First, the court had doubts whether the 1957 
general conference of the Innovators had followed the appropriate 
procedures for adopting the new doctrine. Second, even if it had, 
the court found that this action would not bind the local church if 
it involved a fundamental change in faith. The court adverted to 
the fact that there was immediate protest and dissent when the 
first effort was made to introduce the change in the local congrega¬ 
tion. In the opinion of the court this fact worked against the 
theory that the local congregation was estopped from repudiating 
the new article because it had been adopted by a body in which it 
had representation. The court made the following observation: 

But while the supreme judiciary of an organization has been 
said to be both legislative and judicial in respect to doctrinal 
matters within the basic faith of the church, we do not assent 
to the proposition that it can sit in solemn judgment to the 
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exclusion of the civil courts as to its own acts (as affects civil 
and property rights), the effect of which such acts are a 
departure from the essential denominational faith, and a 
diversion to another, different, and repugnant one, and by 
this means carry the property of one faith over to others. . . . 

For the right to religious freedom is not the right to steal 
churches. 106 

In Cantrell v. Anderson 10,1 the Kentucky Court of Appeals, in 
accordance with a substantial line 'of judicial authority held that 
there were limits on the power of the majority in a congregational- 
type church and that these limits turned on questions of doctrine. 
It upheld the right of a minority to take possession of the church 
property when it was found that the majority had departed from 
fundamental doctrines of the church. 

A Minnesota trial court found itself involved in passing on 
ecclesiastical questions in a case involving the use of a church 
name. The dispute arose out of the merger of the Lutheran Free 
Church and the American Lutheran Church. Since the merged 
body was to continue under the name, American Lutheran 
Church, dissenting members of the Lutheran Free Church joined 
in an association that continued to use the church’s name followed 
by the word unmerged in parentheses. The participants in the 
merger sued to enjoin the use of the title Free Lutheran Church 
by the dissenters. The court adverted to the well-established 
proposition that a church name is property and that exclusive 
control of its use belongs to the church even after that body has 
adopted a new name. 108 According to the trial court the reason 
for the rule was to prevent “passing off,” that is, to prevent the 
public from being misled into concluding that the body presently 
using the name is the same church that had originally adopted 
it. 

In order to avoid the application of this rule, the defendants 
argued that there had been a schism in the Free Lutheran Church, 
that the majority faction which had departed from basic doctrine 
had joined in the merger and that therefore the dissenting defen¬ 
dants were the true representatives of the Lutheran Free Church. 

108 Id. at 100-101. 

107 390 S.W5d 176 (Ky. 1965). 

108 Lutheran Free Church v. Snipstead, Minn. Dist. Ct., 9th Dist., February, 
1964. 
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The defendants urged that there were two reasons for the schism: 
first, the merger itself represented a deviation from church doc¬ 
trine; and second, that the defendants, unlike the merged church, 
required literal interpretation of the Bible according to the basic 
tenets of the Lutheran Free Church. 

As to the first reason, the defendants argued that the Lutheran 
Free Church was a loose association of thoroughly independent 
churches and that only unanimous action by the association could 
be considered valid action; otherwise, the autonomy of local 
congregations would be destroyed. The court rejected this argu¬ 
ment. It noted that the independence of the individual congrega¬ 
tions was not basically compromised since they did not have to 
participate in the merger and could even withdraw from the 
American Lutheran Church, which the court found had basically 
the same congregational polity as did the Free Lutheran Church. 
In addition, the court found that the requirement of unanimity 
was not consistent with the history of the church, which had acted 
as a church body by majority decision in many important matters 
in the past. Finally, the court pointed out that in any event the 
relationship between an association and member congregations, or 
the extent of congregational freedom, is not a matter of doctrine. 

As to the issue concerning biblical interpretation, the court 
found no evidence on the record that the Lutheran Free Church 
had held this as a basic doctrine prior to the merger. The court 
also seemed to conclude that whatever differences existed were not 
basic. All parties, including the American Lutheran Church, sub¬ 
scribe to the “Minnesota thesis,” which holds that the Bible is 
divinely inspired and is the only infallible authority in all matters 
of faith and life. The defendants contend that this thesis requires 
literal interpretation of the Bible and that the merged church does 
not. The court took the position that there was agreement on 
doctrine and disagreement only as to its interpretation. 

Enforcement of California’s Kosher Food Law has given rise to 
litigation that has threatened to involve the courts in the determi¬ 
nation of ecclesiastical questions. Thus far, however, they have 
managed to avoid this. Part of the Orthodox Jewish community 
have challenged certain actions taken by the state Kosher Food 
Law representative as well as his status as an Orthodox rabbi. 
Several schochtim, or slaughterers of poultry, brought a suit for 
trade libel against the representative for a letter circulated to 
kosher wholesale and retail markets and to caterers dealing in 
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kosher foods. The letter made reference to the fact that the 
Orthodox Rabbinical Council of Los Angeles had disqualified the 
plaintiffs as schochtim and that sale of poultry slaughtered by a 
disqualified schochet under a kosher label could result in violation 
of the state Kosher Food Law. The complaint alleged that the 
members of the Rabbinical Council and the defendant representa¬ 
tive, out of monetary motives, had conspired to control unlawfully 
the kasruth regulations and to coerce the Jewish community to 
accept their authority through threats of economic reprisal. The 
representative’s letter was alleged to have been written and dis¬ 
tributed with the malicious motive of furthering this conspiracy. 

An intermediate appellate court upheld the trial court’s award 
of a summary judgment to the defendant without a trial. 109 The 
judgment was based on the fact that the defendant’s statutory 
duties included the obviously discretionary one of advising inter¬ 
ested persons such as dealers in kosher products concerning the 
application of the state Kosher Food Law. The court then fol¬ 
lowed a line of California precedents holding that governmental 
officials are absolutely immune from tort liability for discretionary 
acts within the scope of their authority, including ones that are 
incidental and collateral to the principal purpose of their office. 

Subsequently, a poultry concern brought a suit against the 
representative for a declaration that he was not a duly ordained 
Orthodox rabbi. In this case the intermediate appellate court 
upheld a dismissal of the complaint on the ground that such a 
question was not subject to the court’s jurisdiction. 110 The court 
noted that insofar as the plaintifE wished to challenge the defen¬ 
dant’s qualifications as a rabbi in connection with his office of 
representative, it had no standing. The court concluded that this 
question was one to be determined by the state’s administrative 
authorities; and the only person, if anyone, who could challenge 
such an administrative determination in the courts would be the 
attorney general on behalf of the state. The court then took the 
position that if the plaintiff sought a declaration on the defen¬ 
dant’s qualifications as a private individual then there was an 
absence of a judicial controversy. The court could conceive of no 
decree that would settle the controversy. Regardless of the court’s 
decree, the defendant could and would continue to hold himself 


109 Glickman v. Glassner, 40 Cal. Rptr. 719 (Cal. Dist. Ct. App. 1964). 

110 West Coast Poultry v. Glassner, 42 Cal. Rptr. 297 (Cal. Dist. Ct. App. 1965). 
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out as an ordained rabbi and could continue to influence the 
Jewish community to boycott the plaintiff. The court concluded 
that in effect the plaintiff wanted an advisory opinion. Aside from 
the general policy of refusing jurisdiction to give advice on hypo¬ 
thetical and abstract questions, the court noted the additional 
reason that the instant question was an ecclesiastical one not 
appropriate for the courts. 

A request by the next of kin of a brother and sister buried in an 
Orthodox Jewish cemetery to disinter the bodies and rebury them 
in a Reform Jewish cemetery presented an Ohio court with a 
conflict on the interpretation of Jewish law concerning disinter¬ 
ment and reburial. The surviving relatives of the deceased parties 
obtained a writ of mandamus ordering the respondent cemetery to 
permit disinterment. 

Ohio statutes require cemetery associations to disinter bodies of 
deceased persons and deliver them to next of kin on payment of 
reasonable costs. At the trial an Orthodox Jewish rabbi from the 
congregation formerly attended by the deceased brother testified 
that it was contrary to Jewish law for a brother to disinter another 
brother for the purpose of burial in another cemetery. A Reform 
rabbi from the congregation attended by the surviving relatives 
seeking disinterment testified that reburial was permissible 
under Jewish law to permit the dead to repose “among his own” 
and “alongside his fathers.” The Reform rabbi also testified that 
according to the Jewish religion civil law takes precedence over 
religious law. This point was disputed by the Orthodox rabbi who 
claimed that secular law takes precedence only over rules that 
emanate from custom and not over ones resting on basic tenets. 

The respondent congregation appealed on the ground that the 
order of the court interfered with the religious beliefs of its 
members. The court found no Ohio cases on point, but did find 
cases in Virginia, Pennsylvania, and New York in which courts 
refused to disinter bodies buried in Orthodox Jewish or in Catho¬ 
lic cemeteries because it was contrary to the tenets of the respec¬ 
tive religious groups involved. In these other states, however, 
there were no statutes, like the Ohio one, expressly authorizing 
disinterment on application by the next of kin. 

The appellate court concluded that because of the statutory 
policy favoring disinterment by relatives, it would not reverse 
the order unless there was clear and convincing evidence that the 
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statute was being applied in an unconstitutional manner. 111 The 
court did not find such evidence. It found that even in those states 
without a similar statutory policy, religious cemetery associations 
could prevent disinterment only if they could identify the reli¬ 
gious objections advanced by them to be ones shared by the 
deceased, or at least his next of kin. The court then pointed out 
that neither the dead brother nor the sister had belonged to the 
congregation operating the cemetery in which they had been 
buried by their father, now dead. The sister had belonged to the 
Reform congregation to which her surviving kin now belonged 
and to whose cemetery they wished to remove the body. The court 
had no difficulty in deciding that her surviving kin should repre¬ 
sent her religious wishes rather than the respondent. 

The dead brother presented a more difficult case since he 
belonged to an Orthodox congregation whose rabbi had testified at 
the trial against removal. This rabbi, however, had come to the 
congregation after the brother had died and did not know what his 
personal wishes had been. The court decided that the next of kin 
who were seeking disinterment were in a better position than the 
rabbi to know what the deceased’s beliefs as to disinterment had 
been. Therefore, the court concluded respondents had not shown 
by clear and convincing evidence that disinterment was contrary 
to the religious beliefs of the deceased. Consequently, the court 
stated no opinion as to whether the Ohio statute could constitu¬ 
tionally apply in a case where there was clear and convincing proof 
that the religious beliefs of the deceased were contrary to dis¬ 
interment. 


DOMESTIC RELATIONS 

In Fortin v. Fortin 112 the New Hampshire Supreme 
Court, following established precedent, refused to grant an annul¬ 
ment to a party who had been misled as to a fact that would render 
the marriage invalid according to the teachings of his church. The 
plaintiff husband sought to annul his marriage on the ground that 
his wife had represented herself to be a widow at the time of the 
marriage ceremony, whereas in fact she was a divorcee and her first 
husband was then still living. The plaintiff alleged that he was a 


in Tamarkin v. Children of Israel, Inc., 206 N.E.2d 412 (Ohio 1965). 
U2 208 A.2d 447 (N.H. 1965). 
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Roman Catholic and that his wife’s former marriage constituted 
an impediment to a valid marriage with him according to the 
doctrines of his church. The New Hampshire Supreme Court 
ruled that annulment for fraud would only be allowed where the 
misrepresentation went to something essential to the marriage 
relation, making marital obligations impossible or dangerous to 
health or life. The court found that the weight of authority does 
not consider concealment of a previous marriage to be grounds for 
annulment. It also stated that any religious impediment that may 
have existed at the time of the marriage ceremony had been 
removed before commencement of the instant case by the death of 
the defendant’s first husband. 

In custody cases that were reported the religious preferences of 
one parent were given recognition only when it would advance 
the general welfare of the child to do so. The Maryland Court of 
Appeals awarded custody of a six-year-old boy who was being 
raised by his maternal grandparents in the Protestant religion to 
his father, who wished to raise him as a Catholic. 113 After deter¬ 
mining that it was in the best interest of the child to live with one 
of his parents, the father, the court acceded to the request concern¬ 
ing religion. It did so not because it regarded the father’s wishes as 
controlling, but because it would be a psychological strain on the 
boy to be brought up in a religion different from that of his father 
and sisters, who were being brought up as Catholics. 

In O’Neill v. O’Neill 114 the New York Supreme Court refused 
to enforce an antenuptial agreement whereby a Jewish mother 
agreed to bring up her prospective offspring according to the 
tenets of the Roman Catholic Church. The father, who had 
remarried outside the Roman Catholic Church, sought an order 
requiring the mother—now remarried to a member of the Jewish 
religion—to send the seven-year-old daughter either to a Roman 
Catholic parochial or released-time school. 

The court rendered its decision not on the basis of contract law 
but with primary consideration given to the welfare of the child. 
The court observed that the child had not been brought up as a 
Catholic while living with both parents and had been practicing 
the Reform Jewish religion in the home of her stepfather. To 
compel the Jewish mother to bring up the child in the Catholic 

113 Daubert v. Daubert, 211 A.2d 323 (Md. 1965). 

U4 255 N.Y.S.2d 776 (Sup. Ct. 1965). 
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religion would have engendered, in the eyes of the court, great 
conflict and probable injury to the child’s psychological well¬ 
being. The court’s conclusion was reinforced by the fact that the 
child was being raised in the Jewish faith at the time and that a 
compulsory break in religious faith from the one which she pro¬ 
fessed to prefer could only harm her. In addition, the court 
believed it would be anomolous to grant the father greater control 
over his daughter’s development now that they were separated 
than what he apparently had exercised when she lived with him. 
Finally, the court believed that the problems of enforcing a decree 
compelling religious instruction under the circumstances were so 
great as to lead to more harm than good. 


Legislative, Administrative and Other Developments 

RELIGION IN THE PUBLIC SCHOOLS 

Attempts to limit the effect of the Supreme Court’s deci¬ 
sions in the Schempp and Murray cases banning devotional exer¬ 
cises in the public schools continued throughout the 1964—65 
school year. The pattern of response continued to be that briefly 
described in our previous annual survey of recent develop¬ 
ments. 115 In some areas, notably the South, prayers and devo¬ 
tional Bible readings were conducted in outright defiance of the 
Court’s ruling. In other areas restrictive interpretations were 
given to the Supreme Court’s decisions; only prayers authorized or 
required by local school authorities were considered proscribed 
and not ones initiated by individual teachers or students. 

Certain polls of public school authorities noted in our last 
survey 116 indicated the wide variation in response to the Court’s 
ruling during the year following the Schempp case. An Iowa poll 
indicated that about 15 per cent of the public schools reporting 
had some sort of organized prayer during the school day and about 
10 per cent allowed Bible reading during school hours. In contrast 
an Indiana poll revealed that prayers were said in about 60 per 
cent of the school districts and daily Bible readings were con¬ 
ducted in about 33 per cent of the districts. A Kentucky survey 
revealed that 116 school districts out of the 177 answering had not 
discontinued prayers and Bible readings. In November, 1964, the 

ns 1964 Religion and The Public Order 243-50 (1965). 

no Id. at 247. 
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Kentucky Department of Education published the results of this 
survey in a detailed pamphlet, 117 which provides interesting 
information on the attitudes of local school administrators in a 
more or less southern area to the Supreme Court’s prayer de¬ 
cisions. 

Prior to the Schempp and Murray decisions Kentucky had 
required Bible reading by state statute. Shortly after those deci¬ 
sions Attorney General John Breckenridge declared that the state’s 
Bible reading statute was invalid and advised that no prayers 
could be recited by pupils or teachers during any part of the 
school day. 118 The succeeding attorney general, Robert Mat¬ 
thews, although agreeing that required prayers in the classroom 
were unconstitutional, concluded that it would be proper to 
schedule periods of silent meditation during the school day. 119 
He further concluded that it would be proper for students to 
spontaneously say prayers aloud during these periods; but he 
thought that it would “probably” be wrong for the teacher to 
engage in such voluntary prayer. 

With this conflicting advice concerning certain aspects of the 
Supreme Court decisions before them, many of the local adminis¬ 
trators simply took no official action. Their interpretation of the 
effect of their non-action was that the matter would be left for 
determination by each individual school principal and school 
teacher. Accordingly, one hundred and twenty-four districts re¬ 
ported that recitation of prayers and Bible reading in their schools 
was left to the discretion of the individual principals; and an equal 
number reported that teachers could read the Bible and conduct 
prayers at their own discretion. Comments accompanying the 
answers indicated, however, that the majority of the superinten¬ 
dents believed that exercises initiated by a teacher would be 
constitutional whereas those by a principal might not be. 

The survey revealed that in theory the school superintendents 
strongly favored student-initiated prayers, but in practice it would 
appear that the individual teacher or principal would have to take 
a leading role. Whereas 172 districts reported that they permitted 

117 Alexander, An Analysis of the Present Trend in the Church-State Issue in 
Public Schools of Kentucky (1964). 

H8 OAG 63-790, letter from the attorney general of Kentucky to the superinten¬ 
dent of public instruction. Sept. 3, 1963. 

no OAG 64-111, letter from the attorney general of Kentucky to the super¬ 
intendent of public instruction, Feb. 7, 1964. 
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children to read voluntarily from the Bible in the presence of 
other children, and 168 districts permitted voluntary prayer in the 
presence of other pupils, only 58 set aside a period for such 
voluntary exercises and only 23 reported that students themselves 
had organized voluntary devotional sessions during school hours. 

There was almost complete agreement as to the continuation of 
baccalaureate services. One hundred seventy-eight districts in¬ 
tended to continue them, and only three intended to do otherwise. 
But 131 districts intended to make attendance at such services 
voluntary. There was a marked change with regard to admitting 
missionaries to conduct religious exercises on the school premises. 
Prior to the Supreme Court decisions 68 districts followed such a 
practice, but 45 discontinued it afterwards. 

On the basis of comments by some of the districts reporting, it 
would appear that genuine confusion whether the Supreme 
Court’s decision prohibited all prayer in the classroom accounted 
only for a small part of the reaction by local school districts. The 
majority of the comments reflected antagonism to the Supreme 
Court’s ruling, and several comments included the statement that 
prayers and Bible reading would only be discontinued in their 
schools upon court injunction. A prevalent view was that until 
there was complaint from a local citizen no harm was done by 
continuing the devotional exercises and no law was thereby 
broken. 

Of considerable interest was the following observation included 
in the survey: “There was an underlying feeling in many answers 
that the Supreme Court had fallen under the influence of the 
Catholic faith, and many districts that had no Catholics seemed to 
think that because of this, they were exonerated from complying 
with the Court’s decision.” 120 

There were pockets of resistance in other states, including the 
Northeast. It is doubtful that outright resistance will continue 
very long in these areas because state officials and private citizens 
have proven their readiness to resort to the courts to bring about 
compliance with the Supreme Court decisions. 121 There remains 
the question of dealing with practices that are arguably not 
proscribed by the Supreme Court’s decision, such as voluntary 
prayers on school premises before the school day begins or during 


120 Alexander, op. cit. supra note 117, at 42. 

121 See supra note 13. 
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the lunch hour. Although there is considerable official opinion 
that these practices are permissible, 122 no published judicial 
decision was found since the Schempp and Murray cases that 
clearly upholds such practices. 123 In Pennsylvania a bill was 
introduced to permit “any person present” to read from the Bible 
to children and teachers who voluntarily attended the meetings, 
five minutes prior to the opening of the school day. 

Instead of defiant continuation of devotional practices in the 
schools in some areas, various official gestures were made by state 
or local authorities to indicate that the United States was still a 
God-fearing country, the Supreme Court notwithstanding. In sev¬ 
eral northern New Jersey communities local officials raised on 
public property pennants proclaiming religious mottoes, such as 
“One Nation under God.” In Massachusetts a bill was passed by 
the House requiring that the motto, “For God and Country,” be 
placed in a conspicuous place on public school buildings. As 
eventually enacted into law the provision permits the motto, “For 
God and Country,” to be placed in a conspicuous place on public 
school buildings. 

The movement to amend the federal constitution to permit 
devotional exercises in the public schools seems to have spent its 
force. Representative Joel Broyhill of Virginia undertook to carry 
on the campaign led by Representative Frank Becker in the 
previous legislative session. Whereas Representative Becker had 
managed to obtain over one hundred and sixty signatures on a 
petition to discharge his proposed amendment from committee. 
Representative Broyhill managed to obtain only a small fraction 
of that amount by the fall of 1965. 

Efforts to introduce programs in the public schools to develop 
ethical qualities or to acquaint children with the nation’s spiritual 
heritage continued. Periods set aside for silent meditation and 
courses in religion were two avenues given considerable attention. 
Although legislation concerning such programs does not appear to 
have been enacted during the period surveyed, statutes authoriz¬ 
ing or requiring their adoption by local school authorities were 
introduced in some states. For instance, in Wisconsin a bill was 


122 See 1963 Religion and The Public Order at 289 (1965). 

123 See discussion in text supra at notes 3-6. The court in Reed v. Van Hoven, 237 
F.Supp. 48 (W.D. Mich. 1965) emphasized that it was permitting devotional exercises 
on public school premises before and after the scheduled class day only as an interim 
procedure pending final judgment. 
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introduced to provide for a period of silent meditation at the 
beginning of each school day. An amendment was offered to the 
bill that provided that “no student or teacher shall be prohibited 
from reading the holy Scripture or praying.” 

In Pennsylvania two bills were introduced in the legislature 
providing for a course in religion. One of the bills was passed by 
the House. As originally introduced the bill would have required 
the course to be given in elementary and secondary schools and 
attendance to be mandatory. As passed by the House, the course 
was only authorized on the high school level and attendance was 
made optional. As so amended this bill was passed by the Senate 
and enacted into law in December, 1965. 

Even without declaration of a state policy in support of these 
practices by their state legislatures, many local authorities adopted 
them on the basis of their inherent powers. For instance, after the 
Supreme Court had for the second time passed on the Florida 
Bible reading statute and unequivocally declared it unconstitu¬ 
tional, a number of public schools in the state introduced periods 
of silent meditation. There was widespread interest throughout 
the nation in introducing religion courses into the curriculum of 
public schools. A private organization, the Religious Instruction 
Association, was formed by laymen to promote the teaching of 
religion in public schools. Among its activities are the publication 
and distribution of Bible study materials. The association reported 
that a number of public schools were offering some kind of a 
religion course; many of these courses, however, may have been 
adopted prior to the Schempp and Murray decisions. 

The Cincinnati Board of Education adopted a policy statement 
in the latter part of 1964 holding that it is the responsibility of the 
public school to develop an understanding of the role of religion 
in our history and culture. The Maine Board of Education issued 
a policy statement permitting the use of the Bible in public school 
literature and history courses. The Pennsylvania State Department 
of Public Instruction retained a panel of five scholars of diverse 
religious persuasions to advise concerning Bible courses in the 
public schools. The Commission on Religion in the Public Schools 
of the American Association of School Administrators published a 
study entitled Religion in the Public Schools, which supported the 
policy of teaching about religion and strongly favored the devel¬ 
opment of satisfactory materials on the history of religion and 
comparative religion for use on the secondary school level. 



295] 


THE YEAR IN REVIEW 349 


In New Jersey the attorney general was asked whether the 
recent decisions banning devotional exercises in the public ele¬ 
mentary schools also prohibited state university officials from ap¬ 
proving the activities of voluntary student religious organizations 
and permitting them to use college facilities. The organizations, 
including Newman Clubs, Hillel Societies, and Lutheran Associa¬ 
tions, sponsor activities such as religious discussions and lectures, 
religious services, and religious counseling and advice. Clergymen 
who supervise and aid the students in these activities are not 
members of the faculty and deal officially with the university 
through the faculty advisors assigned to the respective groups. 

The attorney general concluded that the sanctioning of such 
clubs did not violate the principle of neutrality required by the 
First Amendment . 124 He found that the McCollum case , 125 which 
prohibited sectarian instruction on public school premises dur¬ 
ing the school day, threw the most doubt on the practices involved. 
He distinguished McCollum, however, on the ground that the 
public school officials in that case had placed their authority be¬ 
hind the sectarian activities by scheduling them during the com¬ 
pulsory school day. 

Noting that university approval of the societies meant only that 
they satisfied a reasonable extracurricular need of the students and 
were not inconsistent with the overall educational interests of the 
college community, the attorney general was of the opinion that 
the Zorach case , 120 which permitted released-time programs, was 
more relevant than the McCollum decision. He found that the 
authorization of religious clubs worked as an accommodation by 
the college community of the religious interests of its members 
and did not involve undue involvement of secular authorities in 
religious matters. Finally, the attorney general observed that 
whereas young school children susceptible to subtle coercion to 
conform with prescribed ritual were involved in the Bible reading 
cases, mature students who would be psychologically capable of 
making free choices with regard to club membership were in¬ 
volved on the college level. 

The issue of teaching about evolution in the public schools 
continues to generate religious controversy in the Southwest. Both 

124 Formal Opinion No. 1, 1965, letter from the attorney general of New Jersey to 
the commissioner of education, June 21, 1965. 

125 Illinois ex rel. McCollum v. Board of Educ., 333 U.S. 203 (1948). 

126 Zorach v. Clauson, 343 U.S. 306 (1952). 
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the Texas and the New Mexico state boards of education approved 
biology texts over the objections of churchmen with fundamen¬ 
talist views that the books taught evolution as a fact rather than as 
a theory. The New Mexico board stipulated, however, that the 
publishers of the texts must insert a statement in each book over 
the signature of the board that evolution is a theory and not a fact. 
In Arkansas a bill to lift the statutory ban on teaching about 
evolution in the public schools was defeated in committee. 

The insistent refusal of the Old Order Amish either to send 
their children to public schools or to private schools that comply 
with state standards has led to their prosecution in both Iowa and 
Michigan for failure to observe the compulsory education laws. A 
recurring difficulty arises from the fact that the Amish want only 
members of their own sect to teach in their schools, and at the 
same time consider education of their youth beyond elementary 
school to be contrary to their religious views. Consequently, the 
teachers in their schools fail to meet accreditation requirements 
imposed by the compulsory education laws of some states, such as 
Michigan. 

Special legislation was introduced in the Michigan legislature to 
give the Amish relief. One bill would have authorized the superin¬ 
tendent of public instruction to issue a special certificate to any 
person to teach in a religiously operated school as long as he was 
satisfied that the person “is qualified.” A more narrowly drawn 
bill would only permit the issuance of a special certificate in the 
case of such a school having less than fifty pupils when the 
superintendent was satisfied that the teacher was “mentally qual¬ 
ified to teach up to and including the eighth grade.” Despite 
support from Governor George Romney for some relief for the 
Amish, no legislation was enacted. 

In Illinois, Protestants and other Americans United (POAU) 
protested the use of Roman Catholic nuns as teachers in public 
schools as long as they wore their religious garb. The legal advisor 
to the state department of public instruction informed the local 
director of the POAU that there was no legal authority which 
prohibited nuns from teaching in the public schools while wearing 
their religious dress . 127 He did announce that POAU charges of 
use of religious pictures and symbols in public schools having nuns 

127 Letter from the legal advisor to the department of public instruction of Illinois 
to Mr. Wendell Berwick, Nov. 4, 1964. 
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as principals and teachers would be investigated, since it was 
improper to use these indicia of religious belief in the course of 
teaching in such schools. 


PUBLIC AID FOR RELIGIOUS INSTITUTIONS 

During the period surveyed President Johnson accom¬ 
plished what many considered was a major step toward resolving 
the impasse that had blocked federal aid to elementary and secon¬ 
dary schools. He devised a program that would extend significant 
benefits to education on these levels and allow students attending 
non-public schools to share therein to an extent substantial 
enough to gain Catholic support yet in a way that did not alienate 
groups such as the National Education Association or the National 
Council of Churches, which oppose direct aid to church-operated 
elementary and secondary schools. This program was enacted into 
law as the Elementary and Secondary Education Act of 1965. 

Students attending parochial schools can participate in the 
benefits provided by three titles of the Act. Title I of the Act 
provides federal funds to local educational districts on the basis of 
number of students from low-income families. These funds are to 
be used to meet the special needs of educationally deprived chil¬ 
dren. Special educational services such as dual enrollment pro¬ 
grams, educational radio and television projects, and mobile edu¬ 
cational services and equipment are to be made available to 
educationally deprived children attending non-public schools to 
the extent consistent with their number in the local school dis¬ 
trict. Title II provides grants for the acquisition of school library 
resources, textbooks, and other printed instructional materials for 
the children and teachers in both public and non-public elemen¬ 
tary and secondary schools. Title III provides funds for the estab¬ 
lishment of educational centers and services supplementary to the 
regular public school programs for the purpose of providing 
vitally needed educational services not available in sufficient quan¬ 
tity or quality. These programs may also be directed at developing 
and establishing exemplary school programs. The services that can 
be offered under this title are varied and include such diverse 
activities as providing vocational or comprehensive guidance, spe¬ 
cialized instruction in advanced scientific and other academic 
subjects, experimental projects in educational television and 
radio, and any program especially designed to meet the broad 
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objectives of the title. Such services and programs would be open 
to students attending non-public schools. 

During the hearings on the bill concern was evidenced by 
various agencies lest the aid given directly enrich church-related 
schools. Amendments were introduced and adopted to avoid this, 
such as one requiring that the ownership of textbooks provided to 
students under title II remain at all times with the public 
authorities, and another amendment requiring that grants for 
supplementary educational centers and programs be made only to 
public grantees whereas private agencies could have received such 
grants under the bill as originally written. 

One question left open by the language of the bill was whether 
educational services financed thereunder could be made available 
within the parochial schools. There was some testimony critical of 
the bill because it would appear to authorize such programs. The 
regulations adopted thereunder clarified this point to some degree. 
Public school personnel can travel to non-public school facilities 
only to provide specialized services designed to meet the special 
educational needs of educationally deprived children and only 
where such specialized services are not normally provided by the 
non-public school. The regulations also require that when a 
project involves participation of non-public school students in a 
public school program, classes separated by school enrollment or 
religious affiliation are to be avoided. Guidelines for implementa¬ 
tion of the Act and the regulations thereunder had not been issued 
by the time this volume went to press. (In their article in this 
volume. Rev. Dean Kelley and Prof. George LaNoue go into the 
background and the implications for church-state purposes of the 
1965 Elementary and Secondary Education Act.) 

The administration also introduced legislation designed to in¬ 
crease federal support of higher education. Entitled the Higher 
Education Act of 1965, the legislation was designed to continue 
and expand federal financial support for the construction of col¬ 
lege and university facilities first undertaken in the Higher Educa¬ 
tional Facilities Act of 1963. The 1965 Act would for the first time 
provide federal scholarships to needy and deserving students at¬ 
tending either public or non-profit colleges. 

The fears that the federal antipoverty program might generate 
church-state controversy 128 bore fruit. There was criticism of 


128 See 1964 Religion and The Public Order at 261 (1965). 
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various contracts made by the federal government with church- 
related organizations pursuant to the federal statute. In particular, 
participation by Catholic parochial schools in providing preschool 
education as part of Operation Headstart in various cities, includ¬ 
ing Detroit, New Haven, Pittsburgh, and Chicago, was attacked as 
support of religious education. In Missouri litigation was initiated 
with the active support of Protestants and Other Americans 
United to enjoin the participation of the Kansas City-St. Joseph 
Diocese in Operation Headstart because it violated both the Mis¬ 
souri and the federal constitutions. 

In order to minimize church-state complications in connection 
with community action programs under the Anti-Poverty Act, the 
Office of Economic Opportunity has placed conditions on the 
participation of church-related groups in such programs. Under 
the conditions, grant funds cannot be used for teaching religion, 
religious proselytization, or worship. The programs, the textbooks, 
and other materials used therein, must be devoid of sectarian and 
religious content. Facilities used in the programs must, “to the 
maximum extent feasible,” be devoid of sectarian or religious 
symbols, decoration, or other sectarian identification. None of the 
federal funds can be expended in such a way as to release funds 
regularly expended by the church-related organization. 

Passage of the Elementary and Secondary Education Act raised 
questions on the state level as to the extent to which local author¬ 
ities could conduct the kind of programs envisioned in title I 
without running afoul of state law, most particularly state consti¬ 
tutional provisions prohibiting the use of public funds to support 
sectarian institutions. Even in states with the most stringent re¬ 
strictions on aid to sectarian schools, such as New York, where 
indirect as well as direct aid is prohibited, official opinion was that 
local programs could be developed under the federal act that 
would aid non-public school pupils as long as only federal funds 
were used to pay for the programs. 

The commissioner of education of New York circulated 129 both 
an opinion of the state attorney general 130 and comments thereon 
by the counsel to the department of education. 181 The attorney 


120 Special message from the commissioner of education concerning the federal 
Elementary and Secondary Education Act of 1965, July 26, 1965. 

130 Letter from the attorney general of New York to the commissioner of 
education, July 15, 1965. 

131 Comments by the counsel to the New York State education department to the 
commissioner of education, July 15, 1965. 
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general concluded that both shared-time programs in the public 
schools and remedial reading instruction, in either public school 
rooms, rooms rented particularly for the purpose, or school rooms 
of parochial schools, could be presented pursuant to title I of the 
federal act. The attorney general stated that the entire cost of the 
programs, including the administration thereof, had to come out 
of federal funds, which should at no time be commingled with 
state or local funds. The counsel of the education department 
expanded on this point. He was of the view that fringe benefits, 
such as payments to retirement funds, for public school teachers 
assigned to sectarian schools to give remedial instruction would 
have to come out of federal funds pro rata. But he also concluded 
that when only a small part of the time of school administrators 
would be required by the special programs, the rule of de minimis 
would relieve the state from the obligation of allocating federal 
funds to such costs. In his covering memorandum the commis¬ 
sioner of education noted that local non-public school officials and 
representatives from other educational and cultural agencies 
should be actively involved in the planning of local programs. 

The attorney general of Colorado similarly maintained that 
shared-time programs and assignments of public school teachers to 
parochial schools either on a full-time or part-time basis would be 
permissible under state law as long as federal funds covered the 
costs of such programs. 132 He emphasized that development of 
shared-time programs was discretionary with the school author¬ 
ities, who would not be required to yield to the demands of 
parents, parochial school administrators, and interested citizens 
who want dual enrollment programs. 

Concern about obtaining federal grants under the 1965 Act 
prompted solicitation of an opinion from the Iowa attorney gen¬ 
eral regarding legality of shared-time programs under state law. 
The opinion of the attorney general did not limit itself to con¬ 
sidering only shared-time programs supported by federal funds. In 
view of legislation introduced in the state legislature providing for 
construction of vocational-technical schools, which would admit 
private students on a dual enrollment basis, the attorney general 
addressed himself to the question of whether state funds could 
support any part of a shared-time program in the public schools. 

132 Opinion No. 65-3883, letter from the attorney general of Colorado to the 
commissioner of education, Aug. 9,1965. 



295] 


THE YEAR IN REVIEW 355 


The issue narrowed down primarily to whether such programs 
violate that provision of the Iowa Constitution which forbids the 
expenditure of public money “to or in favor of any institution, 
school, association, or object that is under ecclesiastical or sec¬ 
tarian management or control/* The attorney general saw no 
problem since dual enrollment resulted neither in an introduction 
of sectarian influence into the public school or the extension of 
public assistance to a sectarian establishment. 138 

Subsequently the Iowa attorney general also rendered on opin¬ 
ion that students enrolled part-time in public schools under shared¬ 
time programs could ride public school buses at times when such 
service is provided and to places where it is extended. 134 He rea¬ 
soned that services generally available to public school students 
could not be withheld from students who attend other schools part 
time. 

The attorney general of Washington similarly concluded that 
shared-time programs do not violate that state constitution's pro¬ 
hibition against use of public funds for “religious worship, exer¬ 
cise or instruction, or the support of any religious establishment.” 
He found that, at most, sectarian schools received indirect benefits 
from shared-time programs. He saw as the paramount purpose and 
effect of such programs the furtherance of the secular education of 
all children by greater use of the public schools. 135 

The attorney general of Ohio found that in the absence of 
express statutory provision for shared-time programs, public 
school officials in that state had no implied authority to undertake 
them. 130 His opinion did not pass on the constitutional issue of 
whether such programs involved improper aid to sectarian schools. 

On the state level there were several interesting developments 
concerning benefits to non-public school students that would help 
them directly in their studies and activities in parochial schools. 
New York enacted a law requiring local school districts to pur¬ 
chase textbooks and to make them available to students in the 
seventh through the twelfth grades, including pupils attending 


133 Letter from the atterney general of Iowa to state Senator John Kibbie, April 
28, 1965. 

134 Letter from the attorney general of Iowa to state Representative Dale Tieden, 
July 14, 1965. 

135 AGO 63-64 No. 130, letter from the attorney general of Washington to the 
superintendent of public instruction, Dec. 12, 1964. 

136 Opinion No. 65-10, letter from the attorney general of Ohio to the prosecut¬ 
ing attorney of Lucas County, Jan. 25, 1965. 
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non-public schools. It is specified that the textbooks be approved 
by local boards of education. The legislation was sharply attacked 
by Protestant, Jewish, and other groups, which claimed it violated 
the New York Constitution’s prohibition against direct or indirect 
aid to sectarian institutions. 

The New York legislature also passed another bill that would 
have authorized the granting of state vocational and other educa¬ 
tional services to non-public school children while they were in 
their own schools. Governor Nelson Rockfeller vetoed this piece 
of legislation on the ground that it did violate the constitutional 
prohibition mentioned above. 

Proposed legislation providing for tuition grants to students at¬ 
tending non-public schools fared much better on the level of 
higher education than on the elementary and secondary level. 
Wisconsin extended tuition grants to students attending private 
non-profit colleges up to the sum of $500 per year, the amount to 
depend upon the financial resources of the student. Grants to stu¬ 
dents enrolled in a course of study leading to a degree in theology, 
divinity, or religious education, as well as religious aspirants, are 
specifically excluded. In Indiana legislation was enacted to provide 
for 184 scholarships with a maximum value of $800 each for use in 
any of the state’s private or public colleges and universities. But in 
North Carolina efforts to obtain tuition grants for higher educa¬ 
tion again failed. 

Legislation was introduced both in New Jersey and in Indiana 
to provide tuition grants of $250 and $50, respectively, for stu¬ 
dents attending non-public elementary and high schools. In 
neither case did the bill emerge from committee. Michigan did 
enact legislation extending auxiliary services to students attending 
private and parochial schools in cases where such services are being 
made available by the local school districts to students in public 
schools. The services include not only safety, health, and nursing 
services but also teacher services for speech correction, for physi¬ 
cally handicapped children, and for mentally retarded or emo¬ 
tionally disturbed children, as well as remedial reading. 

In a number of states there were attempts to obtain publicly 
provided or financed bus transportation for children attending 
parochial schools. In two states, Pennsylvania and Ohio, vigorous 
campaigns resulted in the passage of legislation extending bus 
service to non-public school pupils. 

All the campaigns generated a considerable amount of interre- 
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ligious controversy. The one in Pennsylvania was particularly 
notable for this reason. A number of Protestant and Jewish agen¬ 
cies and clergymen, including the state council of churches and the 
Jewish Community Relations Council of Greater Philadelphia, 
opposed the legislation. Very strong opposition to the bill centered 
in a group organized for that purpose entitled Friends of the 
Public Schools. Protestants and Other Americans United (POAU) 
was very active in opposing the law. The Philadelphia Fellowship 
Commission, an organization made up of Jewish, Catholic, and 
Protestant community leaders, criticized the POAU for distribut¬ 
ing brochures and pamphlets that appealed to anti-Catholicism in 
their content and provocative titles. 

Although the opposition to a bus bill ran deep, it was not 
sharply delineated along religious lines. The Episcopal Diocese of 
Pennsylvania supported the legislation, as did two hundred well- 
known Pennsylvanians, including Jewish and Protestant leaders. 
Among the two hundred, who purchased full-page advertisements 
supporting the bill in twenty-eight daily newspapers, were both 
United States senators from Pennsylvania. 

Several bills were introduced, some providing for a state consti¬ 
tutional amendment to permit public transportation of non-pub¬ 
lic school students and others authorizing local districts to do so 
without an amendment. The bill that was finally enacted requires 
local school districts to transport non-public school students over 
routes established for public school students. The non-public 
school students are to be carried to and from the point or points 
on the routes nearest or most convenient to the school which the 
students attend. 

Shortly after passage of the bill the attorney general issued an 
opinion concerning the statute. 137 He concluded that new public 
school bus routes could, in the discretion of the local authorities, 
be established in order to accommodate non-public school chil¬ 
dren. He also stated that the state could withhold its educational 
subsidy from a local district that failed to comply with the law. 
The attorney general’s opinion was severely criticized by a spokes¬ 
man for the Friends of the Public Schools, mainly on the ground 
that it was filling in gaps left open by a vague and indefinite law 
and thereby improperly involved the attorney general in the func- 


137 Letter from the attorney general of Pennsylvania to the acting superintendent 
of public instruction, June 24,1965. 
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tion of legislating. Two lawsuits were immediately initiated after 
the passage of the law challenging its constitutionality. Both the 
POAU and the Friends of the Public Schools figured prominently 
in this litigation. 

In Ohio a bill was enacted that required local boards to provide 
transportation to both public and non-public elementary school 
students who live more than two miles away from the school which 
they attend. Such transportation, however, need not be given 
when in the judgment of the local board, confirmed by the state 
board, such transportation is unnecessary or unreasonable, this last 
condition permitting a local board to avoid the onerous burden of 
transporting a few widely scattered non-public school students to 
their school. Transportation of non-public high school students is 
authorized, but not required, as is the case with public high school 
students. A last minute amendment to the bill excluded from the 
benefits of the bill students who attend schools that in their selec¬ 
tion of pupils, faculty, or employees discriminate on the basis of 
religion, or on the grounds of race, color, or national origin. 

In both Ohio and Pennsylvania, Citizens for Educational Free¬ 
dom (CEF) was a major supporter of the legislation, and in both 
states members of the Roman Catholic heirarchy urged public 
support of the measures. As in Pennsylvania, efforts to pass a bus 
bill ran into Jewish and Protestant opposition but also found some 
limited support in these quarters. For instance, the Bishop of the 
Protestant Episcopal Diocese of Southern Ohio supported the 
legislation. 

The efforts of CEF in Indiana, Iowa, and Minnesota were not so 
successful. In Indiana and Iowa bills providing public transporta¬ 
tion for non-public school pupils passed in both Houses, but failed 
to be enacted in either Senate. In Minnesota a bill providing such 
bus transportation in the state failed of enactment, but a law was 
passed allowing one school district—75 per cent of whose students 
attend private and parochial schools—to provide such service. 
Much of the legislative debate on bussing centered on its consti¬ 
tutionality. It was expected that the bill that was enacted would be 
tested in the courts, and it was hoped that a judicial determination 
would settle this question in connection with future efforts to 
achieve statewide bussing. A test case was quickly initiated to 
determine the constitutionality of the legislation. 

Attempts to pass similar bus legislation failed in Missouri and 
Kansas, and an attempt to make bus service for non-public school 
students mandatory throughout the state failed in Maryland. Leg- 
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islation that would have required carriage of non-public school 
students in Anne Arundel County, Maryland, was rejected in a 
local referendum. In Connecticut, where such service is optional 
with the local authorities, a few more communities including 
Thomaston and Cheshire, elected to extend it to non-public 
school students. 

Steps to amend the respective state constitutions have been 
undertaken in Nebraska and Wisconsin to permit the public 
transportation of non-public school students. In both states legisla¬ 
tion was passed that will result in the issue eventually being sub¬ 
mitted to the electorate. 

There were a few developments concerning the use of public 
buildings for religious purposes. Legislation was enacted permit¬ 
ting temporary use of junior college buildings for religious meet¬ 
ings and Sunday schools during periods when they are not being 
used for school purposes in Illinois. The enactment also permitted 
use of such buildings to be extended to evening schools, literary 
societies, and for such other meetings deemed appropriate by the 
state junior college board. 

In California the attorney general rendered an opinion conclud¬ 
ing that a county may provide property for the construction and 
maintenance of a chapel in a county hospital suitable for worship 
or meditation by patients and their families. 138 The opinion was 
based on the assumption that the auxiliary association of the 
hospital would undertake to finance the costs of construction. The 
county's contributions would be limited to providing property for 
the building and maintaining it. 

The attorney general took the position that the strict “no aid” 
principle enunciated by Mr. Justice Black in the Everson school 
bus case had been qualified both by long-established governmental 
practices and subsequent decisions and opinions of the United 
States Supreme Court. He concluded that state aid to religion 
could be justified under both the federal and California constitu¬ 
tions in four general cases; first, “benefits to religion which are 
incidental to a secular principal purpose are allowable; second, 
benefits generally available may be granted to religious organiza¬ 
tions on the same basis as to secular ones; third, benefits to religion 
may be given when failure to do so may restrict its free exercise; 
and fourth, a tacit 4 de minimis' rule may permit certain long- 


138 opinion No. 64/17, letter from the attorney general of California to the 
counsel for Riverside County, Apr. 23,1965. 
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standing and relatively insignificant practices.” The opinion ap¬ 
peared to rely most heavily on the last two grounds to justify the 
chapel at the county hospital. After observing that no one ques¬ 
tioned the propriety of permitting clergymen to visit the bedsides 
of patients to minister to their religious needs; the attorney 
general concluded that setting aside space for this purpose was 
similarly justified. He concluded that the additional costs to the 
county because of maintenance could be disregarded because of 
the de minimis principle. 

SUNDAY CLOSING 

Efforts to tighten existing Sunday closing laws failed in 
several states. Proposed legislation that would make Sunday clos¬ 
ing a state requirement rather than a matter of local option failed 
to be enacted in Arkansas. In Iowa a bill aimed at closing retail 
establishments other than small stores on Sunday was defeated in 
legislative committee, as were bills introduced in the Minnesota 
legislature designed to extend existing prohibitions on Sunday 
sales to furnishings, appliances, ordinary clothing, and other items. 

Attempts to soften existing laws by exempting Sabbatarians 
from the Sunday closing requirement met with success in only one 
state. New York. There an exemption previously restricted to New 
York City was extended to cover merchants throughout the state. 
The exemption applies to business “conducted” by a proprietor, 
who observes Saturday as the Sabbath, and members of his family. 
During the time that the exemption was limited to New York 
City, it was interpreted to exempt a solely owned corporation that 
employs a number of workers who are not members of the sole 
stockholder’s family, as long as he supervises the operations of the 
business. Because the language of the statute providing for state¬ 
wide exemption is identical to that of the earlier statute limited to 
New York City, it was expected that an identical interpretation 
would prevail. 

RELIGIOUS TAX EXEMPTIONS 

A bill to restrict the exemption of church-owned real estate 
from the property tax was again introduced into the Oregon 
legislature and again failed to be enacted. 130 Under it exemption 


1S9 See 1964 Religion and The Public Order at 315 (1964). 
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would be withdrawn to the point where church-owned property 
would be taxed at one-third of its assessed value. There was strong 
opposition to the bill from most denominations. Only the Seventh- 
Day Adventists supported it. 

While talk went on in some jurisdictions of restricting the tax 
exemption of religious property and activities, in others action was 
taken that created new exemptions or extended existing ones. In 
Maine the exemption granted to each church for a parsonage was 
raised from a $6,000 limit to one of $20,000. In North Carolina a 
law was passed exempting religious conference and assembly cen¬ 
ters that were being used and maintained exclusively for religious 
and educational purposes. This legislation was designed to ter¬ 
minate the taxation of such property by two counties in the state. 
An Illinois statute levying an excise tax on the leasing of personal 
property was enacted containing an exemption beneficial to re¬ 
ligious organizations. Under the statute property leased to organi¬ 
zations operated exclusively for religious purposes is exempt, as 
well as property leased by such organizations if the type of leasing 
or renting is not competitive with private commercial enterprise. 

After several years of discussion 140 Congress finally granted the 
Amish an exemption from the social security tax. The exemption 
is cast in general terms and relieves from the tax those persons who 
conscientiously adhere to the beliefs of a recognized religious sect 
or division thereof that is opposed to acceptance of insurance 
benefits for death, disability, retirement, or old age. When the 
legislation was originally proposed, some concern was expressed in 
Congress that its passage might encourage the development of 
religious movements and doctrines which would repudiate the 
principle of social security insurance. To minimize this risk and 
restrict the exemption to the “Old Order Amish” and other sects 
that have traditionally objected to social security insurance. Con¬ 
gress provided that the sect or division had to be in existence at all 
times since 1951. To qualify for exemption, the claimant’s sect 
must also have made reasonable provisions for dependents of the 
sect for a substantial period prior to the making of the claim. 

RELIGIOUS PRESSURES AND TENSIONS OVER PUBLIC ISSUES 

Despite continued Catholic opposition to governmental 
policies supportive of birth control, the period surveyed saw the 
development of a strong trend to eliminate criminal sanctions for 

140 See 1964 Religion and The Public Order at'272-73 (1965). 
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the sale of contraceptive devices and to include birth control 
services as part of public health and welfare programs. The United 
States Supreme Court decision in the Griswold case 141 striking 
down the Connecticut law banning the use of contraceptives, the 
indifference of prominent members of the Catholic heirarchy to 
laws forbidding the use and dissemination of contraceptive de¬ 
vices, and the apparent uncertainty concerning the Catholic 
Church’s future teaching on birth control all appeared to con¬ 
tribute to the trend. 

Massachusetts was one state not to follow the trend, even though 
the local Roman Catholic hierarchy departed from their previous 
stand of firm opposition to liberalization of the state’s anticontra¬ 
ceptive law. The law forbids the dissemination of contraceptive 
devices and information. Legislation was proposed to amend the 
law to permit registered pharmacists to furnish such devices to 
anyone over twenty-one years old and to married persons. Arch¬ 
bishop Richard J. Cushing, although expressing his own moral 
rejection of contraception, announced that Catholic legislators 
were not obliged as a matter of church teaching to vote against the 
proposed bill. He arrived at this conclusion on the ground that it 
would be inappropriate to impose Catholic opinion concerning 
morality on others, but he did observe that he himself might vote 
against the bill if he were a legislator. 

The proposed legislation was the work of a special advisory 
committee to the governor and was endorsed by two Catholic 
laymen, one being the legislative consultant to Cardinal Cushing. 
Three Roman Catholic prelates signed the letter transmitting the 
report and the proposed legislation, but they abstained from 
endorsing the proposed amendment in order to indicate their 
personal beliefs concerning the morality of contraception. Despite 
this flickering amber light, the bill was defeated. 

In New York the controversy centered on the extension of birth 
control services as part of public welfare programs. Over strenuous 
objections by New York Catholic agencies, the state department of 
social welfare adopted a rule providing for referral to a physician 
of those married and unmarried mothers who initiate a request for 
family planning information. The rule went on to provide that 
the referral had to be consonant with the conscience and religious 
convictions of the welfare recipient, the social worker making the 

141 Griswold v. Connecticut, 381 U.S. 479 (1965). 
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referral and the physician involved. It specifically stated, however, 
that it is the “right” of the local welfare district to make known to 
welfare recipients the availability of family planning facilities and 
services generally. Finally, the rule as adopted provided that the 
state will finance the cost of medicines and devices if they are 
prescribed for the cure or prevention of disease. 

The condition requiring that the drugs and devices be used for 
cure or prevention of disease may have been dictated by a provi¬ 
sion of the New York Penal Code in effect at the time the rule was 
adopted; this provision prohibited the sale of devices “for prevent¬ 
ing conception.” A campaign was initiated to remove this provi¬ 
sion so as to remove any cloud over the expanded welfare program 
and to permit it to develop further. Proposed legislation was 
defeated in committees of both the Assembly and the Senate. 
Shortly thereafter the United States Supreme Court decided the 
Griswold case. Thereupon legislation was expeditiously enacted 
that eliminated all restrictions on the dissemination of birth 
control information and authorized the sale of contraceptives in 
drug stores to everyone but minors under sixteen years of age. 

Both in Minnesota and Ohio laws restricting the sale or distri¬ 
bution of contraceptive devices and drugs were modified. In Ohio 
all limitations were removed; in Minnesota sale and distribution 
of such devices and drugs were restricted to “persons or organiza¬ 
tions recognized as dealing primarily with health or welfare.” In 
neither state was the religious controversy surrounding the pro¬ 
posed legislation very spirited. Catholic legislators in Ohio joined 
with non-Catholics to adopt the legislation by votes of 26-to-3 in 
the Senate and 115-to-10 in the House. 

As in the case of New York, the bill modifying the law in 
Minnesota was prompted by the desire to expand public welfare 
services to include family planning. For instance, the public 
health department of Minneapolis, Minnesota, sought to obtain 
federal funds under the antipoverty program to initiate and op¬ 
erate several birth control clinics. Modification of the state’s crimi¬ 
nal restrictions on the sale of devices to be used for the purpose of 
birth control was designed to facilitate the adoption of such a local 
program. 

There was widespread adoption of birth control programs as 
part of local public welfare services. A number of requests for 
federal funds were made to support such activities as part of local 
community action programs under the antipoverty program, and 



364 DONALD A. GIAN N ELLA 


[1965 


at least eight were granted prior to the fall of 1965. Officials in the 
Department of Health, Education and Welfare indicated that 
federal funds had been used to support local birth control activi¬ 
ties for “some time” as part of other federal programs, including 
the maternal and child health program. 

On the state level legislation was enacted in a number of juris¬ 
dictions, including Kansas, Illinois, Iowa, Michigan, Nevada, Cali¬ 
fornia, and Colorado to embrace various birth control services as 
part of public health or welfare services. In both Illinois and 
Michigan opposition developed when the state welfare agencies 
began to extend birth control services to unmarried mothers. 
Efforts were made in the legislatures to reverse this policy by law. 
The controversy in Illinois was particularly acute when the issue 
first came up in 1963 142 and led to the appointment of a legislative 
birth control commission to study the problem. The commission 
recommended that referrals for birth control be permitted in the 
case of all mothers on welfare over fifteen years of age, including 
unmarried ones. It also recommended that welfare workers be 
authorized to discuss family planning with women on relief. This 
recommended policy was approved by a joint resolution of the 
Illinois legislature. 

In Michigan the legislature amended existing laws to authorize 
both the state welfare commission and the state health commis¬ 
sioner to adopt programs making family planning advice and 
treatment available to recipients of public assistance or medically 
indigent women. The amendment also specified that existence of 
the services could be brought to the attention of welfare recipients 
and those who are medically indigent. No restrictions were placed 
on making the services available, except that no effort could be 
made to suggest to or persuade welfare recipients to request 
family planning treatment or advice and that any notice as to the 
availability of such treatment or advice should include a statement 
indicating that receipt of public assistance and services was in no 
way dependent upon a request for family planning assistance. 

The California legislature adopted a resolution encouraging 
local public health departments to make family planning services 
available to adults who voluntarily seek such services. Similarly, 
Colorado authorized local health and welfare departments to pro¬ 
vide a complete line of family planning services. In Iowa state 


142 See 1963 Religion and The Pubuc Order at 316-17 (1964). 
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funds were appropriated for reimbursement of the cost of family 
planning services to be provided by the state welfare department 
to every parent or married person who is receiving public as¬ 
sistance. The California, Colorado, and Iowa laws all specify that 
the individual's religious beliefs should not be interfered with and 
that no suggestion should be made that public assistance was 
conditioned on receipt of family planning services. 

The law enacted in Kansas provides for the establishment of 
family planning centers by the state board of health in coopera¬ 
tion with county health and welfare officials. In Nevada a state 
program to extend birth control services was adopted, which 
involves the operation of a clinic. 

The department of welfare of Maryland adopted the policy of 
making birth control services available to married and unmarried 
women on relief. An attempt to reverse this policy in the legisla¬ 
ture failed. West Virginia was one state in which proposed legisla¬ 
tion to set up family planning clinics failed to be enacted in the 
1965 legislative session. Similar legislation was expected to be 
introduced in the 1966 session. 

The increasing sentiment to extend birth control services to 
those on welfare touched even the Florida legislature, which 
accordingly clarified its requirement that mothers on relief not 
engage in promiscuous conduct destructive of a “suitable" home 
atmosphere by allowing them to cooperate fully in avoiding the 
fruits of immoral behavior in their homes. The law extending aid 
to mothers of dependent children was amended to specify that a 
request for family planning services could not of itself be the basis 
of a finding that the home of the mother was unsuitable because of 
her immoral behavior, even if she were not living with a spouse. 

On the national level, the debate on birth control has in the 
past centered on aid programs to overpopulated countries. Legisla¬ 
tive efforts to earmark foreign aid funds to support family limita¬ 
tion programs have been rejected. Nonetheless, since 1962 the 
Agency for International Development (AID) has encouraged the 
collection and analysis of population growth data and study of 
attitudes about family planning. During the period surveyed AID 
went beyond giving assistance in developing official statistics and 
began considering requests for technical assistance concerning 
birth control, including the training of family planning workers. 
It announced that it would also consider requests for commodity 
assistance exclusive of requests for contraceptive devices or equip- 
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ment for the manufacture of such devices. Expressly included 
among items that AID would provide was educational equipment 
for use in family planning programs. 

In April, 1965, Senator Ernest Gruening introduced a bill that 
would have made the problem of population growth an official 
concern of the federal government. The proposed legislation 
would call upon the Secretary of State to cooperate with other 
nations and international agencies in collecting and disseminating 
information concerning population growth problems and pro¬ 
grams. An office of assistant secretary for population problems 
would be created to supervise the new program. The legislation 
also would create an office for population problems in the Depart¬ 
ment of Health, Education and Welfare and appoint an assistant 
secretary to direct it. Another provision of the bill would require 
convening of a White House conference on population to be 
called by the president in 1967 to develop recommendations for 
further research and action with respect to population problems. 
Hearings were still being conducted on the bill when this volume 
went to press. 

Attempts to liberalize the abortion laws continue to be made in 
some states. In California the Human Abortion Act was again 
introduced. It would legalize abortions in cases where therapeutic 
abortion committees of doctors established for every hospital 
would find that termination of pregnancy was justified for certain 
specified reasons. The reasons justifying abortion under the pro¬ 
posed legislation are substantial risk that the mother’s physical or 
mental health will be gravely impaired by continuation of the 
pregnancy, or that the child will be born with a grave mental or 
physical defect, or pregnancy resulting from incest or rape. Several 
Protestant clergymen spoke in favor of the bill. Although no 
Roman Catholic clergymen testified against the bill, its defeat and 
return to committee for further study was ascribed to generally 
recognized Roman Catholic opposition to the legislation. Those 
testifying in favor of the bill made much of the point that the 
current law is violated in some hospitals and the wealthy can 
obtain abortions either because of their influence or because they 
can afford to travel to countries where abortions are legal. A few 
Protestant clergymen spoke in opposition to the bill on the 
ground that it violated the sacredness of human life, and several 
Catholic laymen testified that the bill deprived the unborn child 
of its constitutional rights to oppose its own destruction and to 
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have adequate representation of its interests before the therapeutic 
abortion committees. 

In New Mexico a bill that would have permitted abortion of a 
fetus of less than four months when two physicians certified it was 
necessary to preserve the physical and mental health of the mother 
was opposed by the Roman Catholic archdiocese of Santa Fe. The 
bill failed of enactment. 

Bills were introduced in various states to authorize wider resort 
to sterilization. They were opposed by Catholic spokesmen. North 
Carolina did pass a law permitting sterilization of a wife without 
her husband’s approval. 

Legislation liberalizing liquor control or antigambling laws 
encountered considerable Protestant opposition in a number of 
states. Continuing pressure to find new sources of revenue have 
generated increasing interest in legalized gambling. Proposals for 
state lotteries were unsuccessfully advanced in such diverse states 
as Connecticut, Vermont, Montana, and West Virginia; but the 
New York legislature did initiate the process for a state refer¬ 
endum on such an issue. Continued attempts to liberalize gam¬ 
bling controls and continued opposition from Protestant agencies 
and churches can be expected. 


Donald A. Giannella 



